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Court of Appeals of the District of Columbia. 


No. 4077. 

Barry-Pate Motor Company, Inc., a Corp., Appellant, 

vs. 

Zemaro S. Economon. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 67192. 

Zemaro S. Economon, Plaintiff, 

vs. 

Barry-Pate Motor Company, Incorporated, a Corporation, 

Defendant. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed December 13, 1922. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 67192. 

Zemaro S. Economon, Plaintiff, 

vs. 

Barry-Pate Motor Company, Incorporated, a Corporation, 

Defendant. 

The plaintiff, Zemaro S. Economon, sues the defendant, Barry- 
Pate Motor Company, Incorporated, a corporation, having officers 
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and agents and an office and doing business in the District of Colum¬ 
bia, for that heretofore, to wit, on the 13th day of October, 1922, the 
defendant, in the conduct of its said business, maintained a certain 
automobile operated and controlled by Richard T. Jones, Jr., an 
agent or employee of said defendant ; that on the day aforesaid the 
plaintiff, a pedestrian, was standing on the sidewalk at or near the 
corner of New Jersey Avenue and N Street, Northwest, in said Dis¬ 
trict, and at said time the said automobile maintained by the defend¬ 
ant, and then and there operated and controlled by defendant’s afore¬ 
said agent or employee, Richard T. Jones, Jr., on business of the 
defendant, was proceeding northward on and along said New Jersey 
Avenue, Northwest, to the South thereof, near its intersection with 
said N Street, Northwest, and at the said time aforesaid a certain 
other automobile, operated and controlled by one Mrs. Bert J. Rosen¬ 
berg was moving eastward on N Street, Northwest, at its afore- 

2 said intersection with New Jersey Avenue. Northwest, about 
midway of said intersection; and it then and there became and 

was the duty of said defendant, by its said agent or employee, to so 
operate said automobile with due care so as not to cause injury to 
others, including the plaintiff, but, unmindful of its duty aforesaid 
and in neglect of the same, at the time and place aforesaid, the said 
defendant, by its said agent or employee aforesaid, did so carelessly 
and negligently operate the said automobile maintained by it as 
aforesaid, while on the business of the defendant as aforesaid, as to 
cause a collision between said automobile and the aforesaid other 
automobile, then and there operated by and under the control of the 
said Mrs. Bert J. Rosenberg, as aforesaid, and by reason of said 
collision to cause the latter automobile to swerve from its course and 
to run upon the sidewalk, at the place where the plaintiff was then 
standing as aforesaid, and to collide with and precipitate the plain¬ 
tiff headlong to and upon the said sidewulk striking plaintiffs head 
violently against the paving thereof; as a result of which said plain¬ 
tiff was rendered unconscious, and the bones of her left arm were 
fractured, and her arm was put in a cast for a long period of time, 
and the same w T as and will permanently remain partially paralyzed, 
and concussion of her brain was caused by her head being struck 
violently against the pavement as aforesaid, and she suffered and will 
permanently suffer from headaches and dizziness, and her nerves and 
nervous system wrere greatly shocked and permanently impaired, and 
she will be partially and permanently incapacitated from pursuing 
her employment as housekeeper, and from other employment, 

3 with large loss of earnings, and she suffered for a long time 
great physical and mental pain and anguish, and will so ever 

continue to suffer; and she has been obliged to expend divers sums 
of money in endeavoring to be cured of her injuries aforesaid, to wit, 
three hundred ($300) dollars for physicians and surgeons, hospital 
treatment and medicines, and appliances, and she will hereafter be 
obliged to expend further large sums of money for physicians and 
surgeons and medicines in and about endeavoring to be cured of her 
injuries aforesaid, caused as aforesaid; all to the damage of the plain¬ 
tiff in the sum of ten thousand ($10,000) dollars. 
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Wherefore, plaintiff brings this suit and claims of the defendant 
the sum of ten thousand ($10,000) dollars, besides costs of this suit. 

THOMAS M. BAKER, 

Attorney for Plaintiff. 

Plea. 


Filed December 30, 1922. 

******* 

Now comes the defendant and for plea to the declaration filed in 
the above entitled cause savs that it is not guilty as therein alleged. 

G. BOWDOIN CRAIGHILL, 

CHAS. B. TEBBS, 

A ttorneys for Defendant. 

4 Joinder of Issue. 

Filed January 4, 1923. 

******* 


The plaintiff joins issue upon the plea filed by the defendant in 
the above cause. 


THOMAS M. BAKER, 

Attorney for Plaintiff. 

Supreme Court of the District of Columbia. 

Wednesday, April 18th, 1923. 


Session resumed pursuant to adjournment, Hon. A. A. Hoehling, 
Justice presiding. 

******* 


Come now the parties hereto by their respective attorneys of record 
and a jury of good and lawful men of this District, towit: Taylor 
E. Eiker, Horace B. Elmer, Frank II. Godenough, Rob’t D. Heiner, 
Stanley C. Herr, Lawton G. Ilerriman, Chas. F. Herrmann, Ray¬ 
mond E. Hunt, J. Wm. Johnson, Wm. B. Marks, Geo. W. Senge and 
Frank W. Sigourney, who are duly sworn to well and truly try the 
issues herein joined and after this cause is heard in part, the jury is 
respited until to-morrow morning at 10 o’clock. 
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Memorandum. 

April 23, 1923.—Verdict for Defendant. 

5 Motion for a New Trial. 

Filed April 25, 1923. 

****** * 

Comes now the plaintiff, by her attorney of record herein, and 
respectfully moves this honorable Court to set aside the verdict hereto¬ 
fore rendered in this cause and to grant a new trial upon the follow¬ 
ing among other grounds: 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The verdict was reached on collateral issues and not on the real 
issues in the case. 

4. The Court erred in excluding evidence material to plaintiff’s 
case, which was properly admissible. 

5. The Court erred in admitting evidence as to collateral matters, 
introduced on behalf of the defendant, such as payment by the wit¬ 
ness, Mrs. Mollie Rosenberg, to the defendant of a bill for repairs to 
the automobile operated by defendant’s employee, and the failure of 
plaintiff to join the said Mrs. Mollie Rosenberg as a party defendant 
to this suit. 

6. The Court erred in submitting to the jury the determination of 
the suggestion of defendant’s counsel for a continuance from 
Thursday morning until Monday, to enable the defendant to produce 
an absent witness, who had been present in Court the previous day 
under lawful process, as a witness for the said defendant, and who 
absented himself without leave of Court first had and obtained; and 
the granting of said continuance over objection of plaintiff’s 

counsel. 

(> 7. The Court erred in omitting to instruct the jury that 

the aforesaid collateral matters, recited in paragraph 5 above, 
could be considered only as going to the credibility of the said wit¬ 
ness, Mrs. Mollie Rosenberg. 

8. And upon such other grounds as may be properly presented to 
the Court at the time of the hearing on this motion. 

THOMAS M. BAKER, 

Attorney for Plaintiff. 

G. Bowdoin Graighill and 

Charles B. Tebbs, Esquires, 

Attorneys for Defendant: 

Please take notice that the above and annexed Motion for a New 
Trial has been calendared for hearing before Mr. Justice Hoehling, 
presiding in Circuit Division No. 2 of this Court on Friday, the 
4th day of May, 1923, at 10 o’clock, A. M., or as soon as the same 
mav be heard. 

THOMAS M. BAKER, 

Attorney for Plaintiff. 
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Joint Affidavit of Certain Jurors in Support of Motion for New Trial. 

Filed May 9, 1923. 

♦ * * * * * * 
District of Columbia, ss: 

We, the undersigned, being first duly sworn, upon our oaths de¬ 
pose and say as follows: 

That we, and each of us, served as jurors in the above entitled 
cause at the trial thereof. 

7 That the evidence in the case convinced the jury that the 
plaintiff, Zemaro S. Economon, was entitled to a verdict 

against both the defendant, Barry-Pate Motor Company, incorporated, 
and Mollie Rosenberg, a witness on behalf of the said plaintiff, but 
not against the said defendant alone, because both the said defendant 
and the said witness were jointly responsible and both of them should 
be made to pay for the injuries to the plaintiff. And the jury 
rendered its verdict for the defendant only because the said witness, 
Mollie Rosenberg, was not also sued as a defendant in this case and 
the jury believed that the said defendant ought not to be made to pay 
for all of the damages done to the plaintiff, for which the said witness 
was equally at fault. 

J. WM. JOHNSTON. 

FRANK W. SIGOURNEY. 

RAYMOND E. HUNTT. 

GEO. W. SENGE. 

F. H. GOODENOUGH. 

STANLEY G. HERR. 

HORACE B. ELMER. 

CHAS. F. HERRMANN. E. 

♦ 

Subscribed and sworn to before me this 9th day of May, 1923. 
[seal.] ROBERT E. LEE SMITH, 

Notary Public, D. C. 

8 Memorandum Opinion. 

Filed May 14, 1923. 

This is a motion by the plaintiff for a new trial, following the 
return by the jury of a verdict for the defendant. 

The substance of the cause of action set forth in the declaration is 
that, on October 13, 1922, plaintiff was standing on the sidewalk 
at New Jersey Avenue and “N” St., N. W., this City; that an auto* 
mobile, driven by a Mrs. Rosenberg, was crossing the intersection 
of the Avenue and Street named, proceeding in an easterly direction 
on “N” St., and another automobile, then engaged upon defendant's 
business, and driven by one of its employees, Richard F. Jones, Jr., 
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proceeding on New Jersey Ave., in a northerly direction, came into 
collision, with the result that the Rosenberg automobile was caused 
to swerve from its course and to run up and upon the sidewalk where 
the plaintiff was standing, and, knocking her down, she was injured. 

The short of the charge of negligence against the defendant is, that 
it was the duty of defendant to operate said automobile in such 
manner as not to cause injury to others, including plaintiff; but, un¬ 
mindful of its said duty, defendant carelessly and negligently operated 
the automobile, and that thereby plaintiff was injured. 

The motion for new trial embraces the usual grounds, and there 
was also included a final specification, if such it may be termed, em¬ 
braced in these words: 

“8. And upon such other grounds as may be properly presented 
to the Court at the time of the hearing on this motion.” 

9 Passing by, for the moment, the assigned ground of motion 
just quoted, and which will be more particularly referred to 

later on; it may be stated that, in the argument of the motion for 
new trial, counsel for the plaintiff placed main reliance upon the 
proposition that the verdict of the jury was contrary to the evidence. 
The Court, however, finds no reason to disturb the verdict on that 
ground, as, in its opinion, there was ample evidence to sustain a 
finding in favor of the defendant; and, even if that were not so, the 
Court would not feel justified in setting aside the verdict and grant¬ 
ing a new trial unless the verdict be so decidedly against the weight 
of the evidence as to show that the jury could not have weighed it, 
or must have forgotten or disregarded some of it, or were misled by 
mistaken views of the applicable rules in weighing it, or were actuated 
or controlled by impulses of passion, bias or prejudice; none of 
which conditions, in the opinion of the Court, is here present. 

Passing from that matter, however, the plaintiff insists that the 
verdict of the jury should be set aside and a new trial granted under 
the above paragraph 8 of the motion. 

The verdict of the jury was returned April 23, 1923, and the 
motion for a new trial was filed timely, April 25,1923, that is, within 
four (4) days after the verdict, as required by the Rules of Court. 

On May 9, 1923, some sixteen days after the return of the verdict, 
and, long after the expiration of the limited period of four days 
within which motions for new trial are required to be filed, 

10 plaintiff filed in the cause what is described thereon as “Joint 
Affidavit of Certain Jurors in Support of Motion for a New 

Trial,” the same being subscribed and sworn to before a Notary 
Public by eight persons who describe themselves therein as having 
served as jurors in the trial of this case. 

Whether the mere statement in sub-paragraph 8 of the motion, 
which forecasts “such other grounds as may be properly presented 
to the Court at the time of the hearing on this motion,” is sufficient 
to let in the affidavit of the jurors filed some sixteen days after the 
verdict, is a question that may admit of serious doubt. As to this, 
however, the Court prefers not to base its decision upon any mere 
technical requirement concerning the time within which affidavits 
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in support of a motion for a new trial shall be filed; as there is both 
a larger and more serious principle necessarily involved in the matter, 
and which latter should receive both consideration and determina¬ 
tion. 

The affidavit of the jurors, aside from identifying the affiants 
as having served as jurors in the case, is, in its eniirety, thus: 

“That the evidence in the case convinced the jury that the plain¬ 
tiff, Zemaro S. Economon, was entitled to a verdict against both the 
defendant, Barry-Pate Motor Company, incorporated, and Mollie 
Rosenberg, a witness on behalf of the said plaintiff, but not against 
the said defendant alone, because both the said defendant and the 
said witness were jointly responsible and both of them should be 
made to pay for the injuries to the plaintiff. And the jury rendered 
its verdict for the defendant only because the said witness, Mollie 
Rosenberg, was not also sued as a defendant in this case and the jury 
believed that the said defendant ought not to be made to pay for all 
of the damages done to the plaintiff, for which the said witness was 
equally at fault.” 

Before passing to a consideration of the underlying principle 
of public policy and the due administration of justice affect- 
11 ing the question, it may be well to consider, briefly, the affida¬ 
vit of the jurors made by them many days after the return 
of their verdict and their discharge as jurors, in the light of their 
sworn oath in the case as trial jurors and the instructions given 
them, as such, by the trial court. 

As already indicated, two automobiles were involved in the oc¬ 
currence which resulted in the accident, one thereof being driven 
by a Mrs. Rosenberg, who was not sued and was not a defendant in 
the action, and the other driven by an employee of the defendant. 

Having that matter in mind, the Court was thus careful to in¬ 
struct the jury, and did so instruct it: 

“As I have just indicated, the testimony has disclosed that two 
automobiles came into collision upon the occasion in question, and 
that one of the cars ran down the plaintiff. 

“That being the situation, I advise you that if, upon the whole 
evidence in the case, measured by the rule as to burden of proof which 
I have explained, you should find that plaintiff was injured either as 
the result of the sole negligence of the defendant in the conduct and 
operation of the automobile then driven by one of its employees, or 
as the result of the concurring negligence of Mrs. Rosenberg, the 
driver of one of the cars, and of the defendant’s car—in other words, 
if you believe that each of the persons referred to, although acting 
independently, was negligent, and that such negligence concurrently 
resulted in the injury to the plaintiff, then, and in such case, a third 
person injured thereby would be entitled to recover against both or 
either of such parties; or, as applied to the instant case, the plain¬ 
tiff would be entitled to recover against the defendant herein, in the 
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situation I have just described, should you so find from the evidence 
herein.” 

Again, and further on in its charge, the Court instructed the jury: 

“The admitted physical fact is that it was the other automobile 
that actually and immediately ran into defendant’s car, as well, also, 
ran down and injured the plaintiff; hence, it is for you to 

12 decide and determine whether that situation resulted from 
the negligence of defendant, or whether it was brought about 

and resulted from the negligence of the driver of the other auto¬ 
mobile, or by the negligence of both drivers. It is for you to de¬ 
termine, from all of the evidence in the case, just what the fact is, 
and to return your verdict accordingly.” 

After the jury had retired to consider its verdict, it sent word to 
the Court that it desired further instructions; and, thereupon, the 
jury was brought into the court, and, in the presence of counsel for 
both plaintiff and defendant, the following, in substance, occurred. 

The Court stated to the jury that it understood that certain fur¬ 
ther information was desired, and inquired whether it concerned a 
matter of law or a matter of fact; to which inquiry, the response was 
made by the spokesman for the jury, that it was concerning a matter 
of law, and that it was whether, in the event the jury should return a 
verdict in favor of the defendant, the plaintiff, thereafter, would be 
precluded from filing a new suit against both Mrs. Rosenberg and 
the same defendant. To that inquiry, the Court replied that, in the 
event of verdict returned for the defendant, and that the same there¬ 
after should proceed to final judgment, that would finally end the 
matter so far as the defendant in this case was concerned, and that 
it could not again be sued. 

Thereupon, said spokesman for the jury propounded the further 
inquiry whether, in the event of verdict returned for the defendant, 
the plaintiff, thereafter, could appeal the case, to which inquiry the 
Court replied that the jury should give itself no concern as to the 
matter of an appeal; although, for the information of the jury, the 
Court added, the plaintiff, if unsuccessful, had the undoubted 

13 right of appeal to the Court of Appeals. 

That ended the incident, the jury returned to the jury 
room, and, shortly thereafter, returned a verdict in favor of the de¬ 
fendant; and, in response to the usual inquiry propounded to the 
jury by the clerk of the Court, as to whether the verdict of the de¬ 
fendant returned by the foreman of the jury was their verdict, “so 
say you all,” the same was duly assented to, and the jury discharged 
and the verdict recorded. 

The simple but nevertheless important question now presents 
itself whether, having in mind what is above stated, a jury, or in¬ 
dividual jurors, duly impanelled and sworn, upon their oaths, to 
make true return of a verdict, under the law and the evidence, can 
thus stultify both themselves and their verdict, as well impeach the 
integrity of the verdict so returned and assented to by them, by 
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affidavit, made after their discharge and separation as jurors, con¬ 
cerning matters of the kind hereinabove mentioned. 

In arriving at a correct conclusion in regard to the matter, it may 
be well to consider the subject, briefly, as it has received judicial con¬ 
sideration and decision during the years. 

It is said that, prior to 1785, a juror’s testimony was sometimes 
received, though always with great caution; in which connection, it 
has been observed that, in that year, in the case of Voise v. Delaval, 
(1 T. R. 11,) Lord Mansfield refused to receive the affidavit of 
jurors, to prove that their verdict had been made by lot. It appears 
that that ruling soon came to be almost universally followed in 
England and in this country; although, subsequently, some 

14 of the States enacted statutes which made admissible a juror’s 
affidavit as to an overt act of misconduct; and other States, 

by judicial decision, permitted an inquiry of that kind to be made 
without enabling statute. The States generally, however, have not 
repealed or modified the general rule which excludes such inquiry. 

In Railway Co. v. Mason, (133 Ala. 508, 531,) the court, on mo¬ 
tion for a new trial, declined to receive the evidence of jurors as to 
the manner of their arriving at a verdict. 

In Phillips v. Town of Scales Mound, (195 111. 353, 363-5,) it was 
held, that the affidavits of jurors, made after the trial, will not be 
received to impeach their verdict; nor will affidavits as to statements 
made by jurymen be received to impeach their verdict—it being 
there claimed that the verdict was the result of chance, and not the 
deliberate judgment of the jury. 

In Stull v. Stull, (197 Pa. St. 253, 253-5,) it was held, that the 
testimony and declarations of jurors that they arrived at a verdict 
by lottery are inadmissible on a motion for new trial. 

In Hurst v. Coley, (15 Fed. 655,) it was held, that jurors cannot 
be heard to impeach their verdicts by affidavits as to mistakes made 
by them in arriving at a verdict. 

In Mirck v. Hemphill, (17 Fed. Cas. No. 9657a,) it was held, that 
affidavits of jurors cannot be received to show how the instructions of 
the court were understood. 

In the case of Hyde v. U. S., (35 App. D. C. 561, 588,) affidavits 
were filed embodying statements alleged to have been made 

15 by two of the jurors to the effect that they had made a trade 
among themselves, in order to reconcile differences of opinion 

as to several defendants; resulting in the conviction of two of the 
defendants, and the acquittal of the remaining two defendants. The 
jurors concerned refused to make affidavit concerning the matter; 
and application was made to the trial court to examine the jurors, 
upon their oaths, in regard to the charge; but the application was 
denied. In its opinion, the Court of Appeals thus stated: 

“It is a general rule, founded on the soundest public policy, that 
the testimony of jurors relating to the motives and reasons influenc¬ 
ing their verdict, will not be received. The only exception to this 
rule is where it relates to extraneous influences and extraordinary 

2—4077a 
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causes tending to prevent the exercise of deliberate and unbiased 
judgment. 

Mattox v. U. S., 146 IT. S., 140-148.” 

The above case was affirmed bv the Supreme Court, in 226 U. S. 
$47-382. 

See, generally, the opinion of the Supreme Court in Mattox v. 
U. S., supra, and the cases therein cited. 

In Hendrix v. U. S., ( 219 U. S. TV, 91,) it was held, that the trial 
court commits no error in denying a motion for a new trial, in a 
criminal case, founded upon the affidavits of four of the jurors to 
the effect that they did not understand the legal effect of their 
verdict. 

In McDonald v. Pless, {238 V. S. 264,) it was held, that jurors, 
in the Federal courts, may not impeach their own verdict by testi¬ 
mony that it was rendered under an agreement to adopt as their ver¬ 
dict the quotient which would result from adding the sums which 
each juror thought should be the measure of plaintiff’s re- 
16 covery, and dividing the aggregate by twelve. 

Further discussion of the matter seems unnecessary, as 
well, also, and quite as unnecessary, any comment on the action of 
these several former jurors, who, by their voluntary affidavit given 
to, and upon the solicitation of, the unsuccessful litigant, would have 
this court disregard and disbelieve their verdict, deliberately re¬ 
turned under their solemn oaths as jurors in the case, and believe 
their affidavit, made some two weeks or more after their discharge 
arid separation as jurors, and in which affidavit they not only stultify 
both themselves and their several intelligences, but attack and im¬ 
peach the integrity of their action as jurors. 

The subject may well be closed with the following extract from the 
Opinion of the Supreme Court, in the case of McDonald v. Pless, 
supra: 

“But let it once be established that verdicts solemnly made and 
publicly returned into court can be attacked and set aside on the 
testimony of those who took part in their publication and all ver¬ 
dicts could be, and many would be, followed by an inquiry in the 
hope of discovering something which might invalidate the finding. 
Jurors would be harassed and beset by the defeated party in an effort 
to secure from them evidence of facts which might establish miscon¬ 
duct sufficient to set aside a verdict. If evidence thus secured could 
be thus used, the result would be to make what was intended to be 
a private deliberation, the constant subject of public investigation— 
to the destruction of all frankness and freedom of discussion and 
conference.” 

The motion for a new trial is denied. 

A. A. HOEHLING, 

Justice. 


May 14,1923. 
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17 Supreme Court of the District of Columbia. 

Tuesday, May loth, 1923. 

Session resumed pursuant to adjournment, Hon. A. A. Hoebling, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and thereupon the motion for a new trial filed herein and heretofore 
submitted to the court, having been considered, is hereby overruled 
and judgment on verdict is ordered. Wherefore, it is considered 
that plaintiff take nothing by this action, that defendant go hence 
without day, be for nothing held and recover of plaintiff its costs of 
defense to be taxed by the clerk and have execution thereof. From 
the foregoing judgment, the plaintiff by her attorney, in open court, 
notes an appeal to the Court of Appeals; whereupon the maximum 
of an undertaking for costs, is hereby fixed in the sum of one hun¬ 
dred dollars, or a fifty dollar deposit in lieu thereof. 

Memoranda. 

June 6, 1923.—$50.00 deposited in lieu of bond on appeal. 

June 28, 1923.—Time to submit Bill of Exceptions extended from 
day to day to and including October 15, 1923. 

October 15, 1923.—First and Second Bills of Exceptions sub¬ 
mitted. 

18 Supreme Court of the District of Columbia. 

Fridav, October 19th. 1923. 

tv 7 

Session resumed pursuant to adjournment, Hon. Walter I. McCoy, 
Chief Justice presiding. 

******* 

Before Judge Hoehling. 

The Court having this day signed the “First’’ and “Second” Bills 
of Exceptions, taken at the trial of this cause and heretofore sub¬ 
mitted, as of the time of noting thereof at the trial, now hereby orders 
the same made of record, nunc pro tunc. 

Assignment of Errors. 

Filed October 19, 1923. 

******* 

1. The Court erred in excluding testimony of the witness Mollie 
Rosenberg, to the effect that had she attempted to stop her auto¬ 
mobile, defendant’s automobile would have collided with hers. 
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2. The Court erred in admitting the testimony on cross examina¬ 
tion of the witness Mollie Rosenberg, as to whether she or her at¬ 
torney had an arangement with plaintiff’s attorney, whereby she 
would testify on behalf of plaintiff provided the plaintiff did not 
sue her. 

3. The Court erred in granting prayer number 5, granted on 
behalf of the defendant, as set forth in the bill of exceptions. 

4. The Court erred in failing to instruct the jury as to what inter¬ 

est, if any, the witness Mollie Rosenberg had in the case. 

10 The jury was guilty of misconduct in reaching its verdict, 

and said verdict was contrnrv to the law and evidence in the 

case. 

6. The action of the Court in overruling plaintiff’s motion for a 
new trial, based in part upon the misconduct of the jury, was an 
abuse of judicial discretion. 

THOMAS M. BAKER. 

Attorney for Plaintiff. 

Designation of Record on Appeal. 

Filed October 24, 1923. 

******* 

The Clerk will please include in the record on appeal the following: 

1. Declaration. 

2. Plea. 

3. Joinder of issue. 

4. Minute of list of trial jurors. 

5. Memo, of verdict. 

6. Motion for new trial and notice. 

7. Joint affidavit of certain jurors in support of motion for new 
trial. 

8. Judgment, note of appeal, etc. 

0. Notation of deposit of $50 in lieu of bond on appeal. 

10. First bill of exceptions. 

11. Second bll of exceptions and notations on back thereof. 

12. Memo, that time for filing and settling bill of excep- 
20 tions and filing transcript of record in Court of Appeals duly 
extended from time to time. 

13. Assignments of error. 

14. This designation. 

THOMAS M. BAKER, 

Attorney for Plaintiff. 

Service of copy of above acknowledged this 22nd day of October, 

1923 

G. BOWDOIN CRAIGHILL and 
CHAS. B. TEBBS, 

Attorneys for Defendant. 
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21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 20, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 67192 at Law, wherein Zemaro S. 
Economon is Plaintiff and Barry-Pate Motor Company, •Incorporated, 
a corporation, is Defendant, as the same remains upon the files and 
of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
6th day of November, 1923. 


(Seal of the Supreme Court of the District of Columbia.) 


EW. 


MORGAN H. BEACH, 

Clerk. 


22 In the Supreme Court of the District of Columbia. 

At Law. 

No. 67192. 

Zemaro S. Economon, Plaintiff, 

vs. 

Barry-Pate Motor Company, Incorporated, a Corporation, 

Defendant. 

First Bill of Exceptions. 

Be it remembered that at the trial of the above entitled case com¬ 
mencing April 18th, 1923, before the Honorable A. A. Hoehling, 
Associate Justice of the Supreme Court of the District of Columbia, 
and a jury regularly empaneled and sworn to try the issues pending 
between the plaintiff and the defendant, the plaintiff to maintain the 
issues on her part joined offered the evidence of certain witnesses, 
as follows: 

At the outset of the case defendant's counsel introduced a plat 
of the vicinity of New Jersey Avenue and N Street, Northwest, pre¬ 
pared at its instance by the office of the Engineer of Highways of this 
District, drawn to scale, and used throughout the trial; said plat 
showed a triangular-shaped park bounded by buildings at the north, 
N Street at the south, Third Street at the east, and New Jersey Avenue 
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at the west, enclosed by chains supported by iron posts and separated 
from said street by sidewalks; and showed the convergence of Third 
Street with New Jersey Avenue at the north side of N Street, and an 
open unobstructed space at this point, equal in width to the com¬ 
bined widths of New Jersey Avenue and Third Street, which said 
space narrows to about the width of New Jersey Avenue at about M 
Street; and also showed the street car tracks on New Jersey Avenue. 

At the commencement of the trial the defendant conceded that on 
October 13th, 1922, about ten or elevent o’clock, A. M., the plaintiff 
was standing at a “car-stop” sign on the sidewalk adjacent to 

23 said triangular shaped park on the east side of New Jersey 
Avenife a few feet north of the intersection of said avenue 

with N Street, where she had a right to be, waiting to board a north¬ 
bound street ear; and at that time a collision occurred, at said intersec¬ 
tion, between an Overland touring ear, going east on the south side of 
N Street, owned by Mrs. L. Ellison, operated bv her daughter, Mrs. 
Mollie Rosenberg, and occupied by said Mrs. Rosenberg and Mrs. 
Marion Narcisscnfeld. and a Chevrolet car going north on New Jer¬ 
sey Avenue close to the street ear tracks, recently purchased from 
defendant by Mrs. William Klinehanse, operated by Richard T. 
Jones. Jr., an instructor in defendant’s employ who alone occupied 
said car, and who was on business of the company; and that imme¬ 
diately after said collision the car driven by Mrs. Rosenberg went 
upon the sidewalk and knocked down plaintiff, and stopped against 
chains enclosing said park, while the car operated by Mr. Jones 
turned completely around and stopped on the street car tracks; and 
that in colliding the left front part of the car operated by Mrs. Rosen¬ 
berg struck the left hind wheel of the car operated by Mr. Jones; 
and during the trial the defendant further conceded that the plain¬ 
tiff, a widow fifty-eight years of age, was rendered unconscious when 
felled, heard the noise of the collision but did not see it, was carried 
to Sibley Hospital in an automobile, and her left hand and part of 
her side and hip were hurt, that before the accident she did all of the 
housekeeping and housework for her sons, but since then she has 
been and is unable to attend to same; X-ray pictures were taken of 
her left arm and wrist, there was an impacted fracture of the bones 
of her left wrist, she has permanent disfigurement of said wrist, the 
pain will continue fairly constant, an operation will not benefit her, 
and she will never regain or have normal use of her left hand. 

Mrs. Marion Narcissenfeld, a married woman, testified in part as 
follows: 

• 

On the day of the accident she was in a delicate condition of health 
and on January 29th. 1923, became a mother, that Mrs. 

24 Rosenberg was at the time in similar condition, that she oc¬ 
cupied the car driven by Mrs. Rosenberg at the time of said 

accident, and that Mrs. Rosenberg was not driving too fast. She did 
not see the other automobile until they struck it; it was going north 
and had just gone past and they ran into it. Mrs. Rosenberg had 
crossed the street car track when the collision occurred; the aufo- 
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mobile driven by Mr. Jones looked as if it was going very fast and 
it went around them to get down New Jersey Avenue, there was 
plenty of room but he did not make use of it. He tried to curve and 
pass them, but their machine was too quick and his machine was 
struck in its back part by their automobile, theirs went upon the 
sidewalk, hit something she thought to be a rail and came to a stop, 
the bther car stopped right at the corner near the curb just north of 
what would be the building line of N Street. 

Sahiuel Jon tiff, merchant, 302 N Street, N. W., testified in part as 

follows: 

He was standing outside of his place of business, thirty or fifty 
feet from New Jersey Avenue, saw the automobile operated by Mrs. 
Rosenberg going very slow east on N Street, the other machine on 
New Jersey Avenue was moving quick but he did not see it until the 
crash; and did not see whether it was going fast or slow; both ma¬ 
chines were about the middle of the street car track. 

John C. Thornton, colored, press-cleaner Government Printing 
Office, testified in part as follows: 

He was standing on the northwest corner of New Jersey Avenue 
and N Street, and witnessed the collision; he had a good view of both 
thoroughfares; when he first observed the automobile on New Jersey 
Avenue it had passed Morgan Street, about midway between M and 
N Streets, but when the ladies reached New Jersey Avenue it was 
about a quarter of a block from the place of collision going straight 
ahead; his attention was attracted when Mrs. Rosenberg turned short 
and struck the hind wheel of the other automobile, otherwise, in his 
opinion, she would have struck it in the middle. He could 
25 not tell which was going the fastest, both were making good 
time. There is a grade up New Jersey Avenue but at N Street 
it is kind of level. The lady turned the automobile short, and if she 
had not, she would have struck him in the middle. He speeded up 
and that made him catch her wheel; that the witness thought she 
was going down New Jersey Avenue, she hit the left part, his rear 
wheel, with her front wheel; her car went all the way across the curb 
and right on the pavement; his car turned completely around in the 
opposite way from which he was going. 

The deposition of Mrs..Mollie Rosenberg, taken on behalf of the 
plaintiff, on April 17th, 1923, was offered and read to the jury, and is 
in part as follows: 

She has resided here about seventeen years, is the wife of Bert J. 
Rosenberg, a clothing salesman, and keeps house for her husband 
and family at 436 M Street, N. W.; she is in a delicate condition of 
health and was in that condition on the day of the accident; she is 
attended by Dr. Harry S. Lewis, expects to be confined any way, and 
is physically unable to attend court. She has operated automobiles 
for the past six or seven years and is thoroughly familiar therewith. 
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On the day of the accident, accompanied by Mrs. Marion Narcissen- 
feld, who was also in a delicate condition and expected shortly to be¬ 
come a mother; she was driving an Oakland touring car east on N 
Street, Northwest, going not over twelve miles an hour, she had to 
go slow, because of their delicate condition; she had entered the in¬ 
tersection of N Street with New Jersey Avenue and was about three 
feet from the south bound street car track on said Avenue when she 
first saw the automobile operated by Mr. Richart T. Jones, Jr., he 
was about the middle of the block on New Jersey Avenue just north 
of Morgan St., and she thought she was then about three feet west 
of the south-bound car track, and figured she had the right of way 
and could go ahead, she thought she could get across without any 
trouble; he seemed very close to the street car tracks; he was coming 
up very fast, he tried to swerve and pass in front of her in time to 
get by, and the collision happened before she had time to 
26 think; the front of her car struck the back of his catching her 
bumper and pulling her over to the sidewalk, her bumper 
was pulled off, he swerved around to the car tracks, her car hit one 
of the iron posts around the triangular park and stopped; she did not 
attempt to avoid the collision by trying to stop her car because the 
other car ran too close in front of her, she was so near the tracks and 
he was swerving around she knew if she made a short turn on the 
car tracks her automobile might turn over, he had gotten too close 
then but she tried to slack down; that her brakes were in good con¬ 
dition, and she couldhave stopped almost instantly, certainly within 
four or five feet. 

At page 9 of said deposition, the following appears on direct- 
examination : 

Mr. Baker: 

Q. Do you mean to say that had you attempted to stop that car, 
the car which you were driving, that moving car on New Jersey 
Avenue would have collided with you? 

Mr. Craighill: I object to the question as leading and also as call¬ 
ing for a conclusion. 

A. Yes. 

At this point in the reading of said depositions the following oc¬ 
curred in open court: 

Mr. Craighill: I object as leading and also calling for a con¬ 
clusion. 

The Court: I think you are getting dangerously near the province 
of the jury; that is one of the issues of fact. 

Mr. Craighill: She should state the facts, not whether she could 
have stopped or could not have stopped. 

Mr. Baker: I take it, that because of her experience of six years 
in handling that particular car- 

The Court: That does not make any difference; that does not 
justify her solving the question the jury has to solve. 
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Mr. Baker: Well, we will not read the answer to the question. 

The Court: Just read the question once more, so I may under¬ 
stand it thoroughly. 

(The question was again read.) 

Mr. Craighill: I make the objection. 

The Court: I sustain it. 

Mr. Baker: May we have an exception? 

The Court: Yes, sir. 

At pages 31 and 32 of the said deposition, on cross-examination, 
the following appears: 

Mr. Craighill: 

Q. Now, Mrs. Rosenberg, did you turn to your left at all before 
you struck, or before you came into collision with the other automo¬ 
bile? A. Do you mean trying to avoid the accident? 

Q. Yes, or in any other respect, did you turn to the left at all? 
A. I was just coming straight up N Street when I noticed this car 
coming down, and I knew if I were to stop, just as my car would 
stop he would hit me straight in the center, so I just tried to slack 
down just as much as I could at the time to come to a stop, and he 
had come up in the meantime and swerved in front of me, and of 
course I was almost to go along over. I might have turned my front 
wheels a little, but I was just about getting across the street straight. 

27 On direct examination she further testified that after the 

accident Mr. Jones told her she and his employer could 
straighten out their differences; next day Mr. Jones Called at her 
home and requested her to see his employer, which she did a day 
or two later; Mr. Barry told her Jones said “he was coming up the 
street and she was coming out of N Street”, which he said gave 
Jones the right of way and that she and not Jones was at fault. 
She never told Mr. Barry or Mr. Jones it was her fault, and does 
not remember having told anyone she was going too fast or that 
she had a sick child at home, as she was going in the opposite direc¬ 
tion. She was upset and he told her he would make things strong, 
said it was all hen fault and that the car belonged to someone else 
and the owner would instantly want her to get a new car rather than 
use the damaged car, but he did not want to go to court and if she 
was willing to sell he would be glad to do so. She consulted her 
attorney, Milton Strasburger, Esq., who advised her not to pay the 
defendant anything, but her husband made her pay the defendant 
$50. because he did not want her to go to court, Mrs. Narcissenfeld 
then being unable to attend a trial, and if the matter was prolonged 
the witness would herself be unable to do so. 

On cross-examination the following colloquy occurred: 

Mr. Craighill: Mrs. Rosenberg, did you have any agreement with 
Mr. Baker to the effect—or I will ask you first, did Mr. Baker present 

3—4077a 
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a claim against vou on account of Mrs. Economon’s injuries? A. 
No. 

Q. Did he write you a letter? A. He wrote me a letter at one 
time asking me to come up to see him. 

Q. Have you that letter with you? A. No, I have not. 

Mr. Baker: I have a carbon copy, I think, here of the letter. 
These letters were all alike. This is a carbon copy, and you may 
ask her to identify it if you like. 

(The carbon copy of said letter was marked for identification 
by the notary.) 

Mr. Craighill: Is that a carbon copy of the letter which you re¬ 
ceived and of which you say you have not the original? A. Yes, 
it is the letter. I have not quite finished it, but this is it, I know. 

Q. Well, after you received that letter, did you have any agree¬ 
ment or understanding with Mr. Baker lhat if he would not sue 
you on behalf of Mrs. Economon, that you would appear as a witness 
for her against the Barry-Pate Motor Company? A. Absolutely not. 

I have not spoken to Mr. Baker. I have never seen him 
28 until the day we went in the Police Court and then I did 
not have anything to say to him, except that he said that he 
was Mr. Baker and that he was representing this lady, but other 
than that I never had anything to say to him at all. 

Q. What did you do with the letter he wrote you? A. Why, I 
do not remember. I think, though, I am most positive that I gave 
it to Judge Strasburger. 

Q. Now, did Judge Strasburger to your knowledge make any 
agreement or have any understanding with Mr. Baker to the effect 
that if Mr. Baker would sue the Barry-Pate Motor Company and 
would not sue you, you w r ould appear as a witness in favor of Mrs. 
Economon? A. No, not to my knowledge, no. 

Mr, Baker: I object to this whole line of interrogation as being 
immaterial to the issues in this case, for the reason that the plaintiff 
has the undoubted privileges of selecting whom she desires to sue 
and will sue where there are joint tort feasors, if there are such joint 
tort, feasors, and it is immaterial what understanding I might have 
had with the witness or her attorney regarding any adjustment, if 
adjustment was to be made with such witness in behalf of the plain¬ 
tiff. 

Prior to offering said deposition, and out of the presence of the 
jury, the attention of the Court was called by counsel for the re¬ 
spective parties to the several objections made by them during the 
taking of said depositions, including the foregoing questions and 
answers and objection to the admission of the same was thereupon 
renewed by plain tiffs counsel, and as to said objection the court 
reserved its decision. During the reading of said deposition to the 
jury the following, wdth reference to the above quoted colloquy, oc¬ 
curred in open court: 
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Mr. Baker: Your honor said you would rule on my objection 
when we came to it—something that transpired between Mrs. Rosen¬ 
berg, Judge Strasburger and myself. 

Mr. Craighill: That is at the bottom of page 39. 

Mr. Baker: From there and for a couple of pages. 

The Court: I think it is competent as affecting the question of in¬ 
terest or bias, if any of the witness. 

Mr. Baker: Mav we have an exception for the reasons already 
stated? 

The Court: Yes. Of course that does not deprive you of the oppor¬ 
tunity to give such explanation as you may desire. 

Mr. Baker: I understand; only I thought it was such a question as 
might cause the jury to think there was something about this case 
that was not proper, but with a satisfactory explanation from your 
Honor in your charge it may be cleared up. 

Mr. Craighill: Of course, I am satisfied that vour Honor may 
charge the jury as to what weight they shall give this testimony. 

And thereupon the aforesaid questions were read to the jury 
and immediately thereafter the objection of the plaintiff, as above 
quoted from page 41 of said deposition, to the admission thereof 
was renewed, and was by the Court overruled, and an exception 
thereto allowed. 

29 Thomas M. Baker, attorney for plaintiff, testified in part 

as follows: He was retained on behalf of plaintiff by one of 
her sons to prosecute her claim for injuries resulting from said col¬ 
lision; he obtained certain information from the incidental book 
kept at No. 2 Police Station, wrote almost identical letters to each 
of the parties interested presenting said claim; he read in evidence 
the carbon copy of his letter to Mrs. Rosenberg, previously marked 
for identification by the notary at the taking of Mrs. Rosenberg’s 
deposition, as follows: 

October 20th, 1922. 

In re Zemaro S. Economon vs. Barry-Pate Motor Co., Inc., Mrs. 

William Klinehanse, Mrs. Bert J. Rosenberg, Mrs. E. Ellison, and 

Richard T. Jones, Jr. 

Mrs. Bert J. Rosenberg, 

436 M St. N. W., 

Washington, D. C. 

Dear Mrs. Rosenberg : 

This is to notify you that I have been retained by Mrs. Zemaro S. 
Economon to prosecute her claim for injuries received by her on 
October 13th, 1922, when an automobile operated by you and an¬ 
other operated by Mr. Richard T. Jones, Jr., collided near the north¬ 
east corner of New Jersey Avenue and N Street, Northwest, causing 
the automobile then operated by you to go upon the curb and onto 
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the sidewalk, where my client, a pedestrian, was then standing, and 
to collide with her and knock her down. 

My client is under the professional care of Dr. Fred Repetti, 811 
L Street, N. W., with whom your physician may arrange for a physi¬ 
cal examination of her, at such time as may suit their convenience, 
should you so desire. She was rendered unconscious by the impact 
and was taken to Sibley Hospital. The bones of her arm were frac¬ 
tured and her side severely injured and her nerves and nervous sys¬ 
tem greatly impaired. She is 59 years of age and her ultimate 
and complete recovery is highly problematical. 

Should you desire an amicable adjustment of this matter kindly 
have your representative call and see me on or before the 25th in¬ 
stant, and oblige, 

A T ery truly yours, 

TMB:NWB. 

From statements made by witnesses at a preliminary hearing in the 
office of the Assistant Corporation Counsel in the Police Court he 
advised the plaintiff to sue the defendant herein only. He never 
had any agreement or understanding with Mrs. Rosenberg or her 
attorney that he would not file suit against Mrs. Rosenberg if she 
testified on behalf of the plaintiff, but he did say to her attorney 
that in his judgment the evidence warranted suit only against 
30 said defendant herein and that he had alreadv so advised 
the plaintiff. 

Thereupon the defendant, in order to maintain the issues on its 
part joined, offered evidence as follows: 

Joseph C. Elbert, Assistant Engineer, Office of Engineer of High¬ 
ways of the District of Columbia, prepared the plat of 3rd and N 
Streets, Northwest, used in evidence herein, at the request of G. 
Bow-doin Craighill, Esq., attorney for the defendant, and identified 
the same; that he drew it to scale, and he indicated thereon the dis¬ 
tances between the various points shown. 

That assuming Mrs. Rosenberg’s testimony as to distances to be 
correct, Jones’ car would have travelled 150 miles per hour to reach 
the point of collision. 

The deposition of David J. Barry, president of the defendant, 
taken on its behalf on April 17th, 1923, was offered and read to the 
jury. On the day of the accident he had a conversation with Mrs. 
B. J. Rosenberg in defendant’s salesroom; she said she was going 
somewhere that morning and was in a hurry and might have been 
going a little too fast; that she did not then claim the accident was 
not her fault, and she agreed with him right then and there to settle 
for the cost of putting the car in condition, and a day or so there¬ 
after she returned and settled up with him; he had explained how 
she had run into the back of the car, and that would indicate the 
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burden of proof was on her to show she was not liable; the next time 
lie saw her she had talked with her attorney, her attitude was 
changed, and she wanted to withdraw the papers she had signed 
because her lawyer said she should not have signed any paper; he 
identified a note for $25 as the paper she had signed and which, 
two or three days after the settlement, her attorney told her to get 
back and told her she should not have signed. She did not tell him 
where the car driven by Mr. Jones was when she first saw it; she 
said she hit him in the rear, that she was very nervous and possibly 
was going rather faster than she realized because, if he remembered 
correctly, she said she was bound somewhere and was anxious to get 
there, is not positive she said anything about a sick child. Mr. 
Jones left defendant’s employ the week ending November 

31 22nd, 1922, and was not discharged; he is a good boy and 
defendant would have him again if in need of a demonstra¬ 
tor or lesson man; does not know where Mr. Jones went, he left to 
go on a vacation, thought it was Atlantic City; Mr. Jones has not 
returned to defendant’s employ. Deponent is leaving for Tarry- 
town, New York, to bring new cars back and will be unable to attend 
the trial of this case. 

The deposition of Lester C. Pate, vice-president of the defendant, 
taken on its behalf on April 17th, 1923, was offered and read to the 
jury. He first talked with Mrs. Rosenberg personally when she was 
in the salesroom conversing with Mr. Barry, he explained to her the 
damage done to Mrs. Klinehanse- car; he did not hear her say any¬ 
thing to Mr. Barry whether or not she was going fast or slow at the 
time of the accident; she had telephoned him three or four hours 
after the accident; she did not say whether or not she was going 
fast or slow, that Mr. Jones had asked what was her hurry; she did 
not say whether she or Mr. Jones w T as at fault—she did not admit 
anything; he (deponent) only talked with her a few minutes when 
Mr. Barry was at the telephone; she never told him that at the time 
of the accident she was in a hurry and was on her way home to see 
a sick baby; he was simply repeating what Mr. Jones had told him; 
he asked over the telephone whether she had said that to Mr. Jones, 
is sure she said she was excited and if she said that she did not 
mean it. Deponent is leaving for Tarrytown, New York, tonight. 

Richard T. Jones, Jr., testified in part as follows: 

That he has had six or seven years’ experience as an instructor in 
operating automobiles. At the time of the accident he was going 
north on New Jersey Avenue between the car track and curb; Mrs. 
Rosenberg was going east on N Street when at N Street he saw a 
car come out of N Street, and after he saw that he had the right of 
way he kept on going; he slowed down at the crossing and prac¬ 
tically stopped, but she did not, and he put on gas and just 

32 after his front wheels had crossed the north euro line of N 
Street the left rear wheel of his car was hit and the center of 

the front of her car was struck and the bumper was broken: after 
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striking him her car went over the curb into a chain supported by 
posts; cannot say how fast he was going; did not look at his speed¬ 
ometer; always "slows down at crossings; thinks he slowed down to 
12 miles approaching crossing; does not know how fast she was 
going, but is positive she was going faster than he was; he talked 
to her after the accident, and she said she was hurrying home to 
a sick child; she did not say anything about whether she was going 
fast or slow; later at her home she admitted to him it was her fault 
and she would like to straighten things out with the defendant 
herein. His machine was travelling near the car track and was just 
back of the intersection when he first saw her ; cannot say just how 
far back of the intersection he was, but more than half way north 
of Morgan Street, between Morgan and N Street, on New Jersey 
Avenue; he did not speed up but slowed down at the intersection; 
• he accounts for her car striking his by Mrs. Rosenberg being either 
on the north side of N Street or, otherwise, she turned and speeded 
up to cut in front of him; he cut in front of her, his car did not 
swerve out to the right when he saw’ her coming; w T hen struck his 
car did not swerve out to the curb, it just sw T erved around in the 
street and stopped on the car track facing south. Mrs. Rosenberg 
told him she wanted to keep the matter between the Barry-Pate 
Company and herself out of Court. 

No prayers w ? ere offered by the plaintiff. 

The following prayers w’ere offered by the defendant and were 
granted by the Court: 

Prayer 2. 

If the jury believe, from all the evidence in this case, that the in¬ 
juries sustained by the plaintiff resulted from the negligence of Mrs. 
Rosenberg alone, the operator of the eastbound automobile, and 
not from any negligence on the part of Richard T. Jones, Jr., de¬ 
fendant’s employe, the verdict should be for the defendant. 

33 Pmyer 3. 

Even if the jury believe from the evidence that defendant’s 
employe Jones w^as operating his automobile across the street inter¬ 
section at New Jersey Avenue and N Street at a speed in excess 
of twelve miles per fiour, the limit allowed by the Police Regula¬ 
tions, still their verdict must be in favor of the defendant unless 
they further find that such excessive speed or some other act of 
negligence on the part of said Jones was the proximate cause of 
plaintiff’s injury. 

Prayer 5. 

The burden of proof is upon the plaintiff to establish negligence 
on the part of the defendant by a fair preponderance of the evi¬ 
dence, and if the jury find that the evidence in this case is so evenly 
balanced a 5 ? to render it impossible for them to decide whether the 
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alleged negligence of defendant’s employe, Jones, or the alleged 
negligence of Mrs. Rosenberg, was the proximate cause of the in¬ 
juries the jury is not to guess between such causes and return a 
verdict in favor of the plaintiff, but if the jury so finds, this is only 
one of the many cases in which the plaintiff fails in her proof 
and no mere sympathy for the unfortunate victim of an acciden* 
justifies any departure from settled rules of proof resting upon all 
plaintiffs. 

At the time that the foregoing Prayer No. 5 was offered plaintiff 
objected to the same on the ground that it failed to include any 
reference as to what they should find in the event they believed 
from the evidence that the said accident was occasioned by both the 
defendant’s employe, Jones, and Mrs. Rosenberg; and that the 
prayer as granted tended to confuse the jury; which said objection 
was by the Court overruled and exception noted. 

The Court thereupon charged the jury as follows: 

Gentlemen of the Jury: The plaintiff in this case, Mrs. Zemora 
S. Economon, sues the defendant, the Barry-Pate Motor Company, 
Incorporated, for personal injuries, together with certain resulting 
expenses and loss alleged to have been suffered or sustained by her 
by reason of the negligence of the defendant. 

In brief, the charge set forth in the declaration is that on October 
13th, of last year, the plaintiff was standing on the corner of New 
Jersey Avenue and N Street, N. W., on the sidewalk; that an auto¬ 
mobile driven by one Mrs. Rosenberg was crossing the intersection 
of the avenue and the street which I have just named proceeding 
on N Street in an easterly direction; another automobile then en¬ 
gaged upon the business of the defendant and driven by one of its 
employes, named Jones, was proceeding on New Jersey Avenue in 
a northerly direction; that those two automobiles came in collision 
with the result that the Rosenberg automobile was caused to swerve 
from its course and to run up and on to the sidewalk where the 
plaintiff was standing, and knocking her down, injured her. Those 
injuries, of course, are the subject matter of the suit. 

The specific charge of the declaration concerning the alleged 
negligence of the defendant is thus: 

That it then became and was the duty of the defendant to so 
operate said automobile with due care as not to cause injury to 
others, including plaintiff, but unmindful of its duty and in negli¬ 
gence of the same, at the time and place aforesaid the said 
34 defendant did so carelessly and negligently operate the said 
automobile as to cause a collision between the automobile of 
the defendant and the other automobile. 

In brief the charge is that it was the duty of the defendant to 
so operate its car as not to cause injury to others, including the 
plaintiff, but unmindful of its duty the defendant carelessly and 
negligently did so operate its automobile as to cause injury to the 
plaintiff. Therefore, in order to entitle the plaintiff to recover 
against the defendant it is incumbent upon her to establish by a 
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preponderance of the evidence that she was injured by reason of 
the negligence of the defendant in the conduct and operation of its 
car, so that if you should conclude that the plaintiff has failed to 
establish by the measure of proof just mentioned that she was in¬ 
jured by reason of the negligence of the defendant in the particulars 
charged, or if you should conclude that she was injured by reason 
of the negligence of the driver of the other ear, then the plaintiff 
would not be entitled to recover in this action. 

As I have just indicated, the testimony discloses that the two 
automobiles came into collision upon the occasion in question, and 
that one of the cars ran down the plaintiff. That being the situa¬ 
tion I advise you that if upon the whole evidence in the case, meas¬ 
ured by the rule as to burden of proof which I have explained, you 
should find that the plaintiff was injured, either as the result of 
the sole negligence of the defendant in the conduct and operation 
of its car, as alleged, then driven by one of its employes, or as the 
result of the concurrent negligence of Mrs. Rosenberg, that is the 
driver of the other car and of the defendant’s car—in other words, 
if you believe that each of the persons referred to, although acting 
independently at the time, was negligent and that such negligence 
concurrently resulted in the injuries to plaintiff, then in such case a 
third person injured thereby would be entitled to recover against 
both or either of such parties, or, as applied to the instant case, the 
plaintiff would be entitled to recover against the defendant herein 
in the situation I have just described should you so find from the 
evidence in the case. 

In this connection, however, it is proper I should further advise 
you that if from the evidence you are unable to determine whether 
the accident was caused by the negligence of Mrs. Rosenberg, that 
is the driver of the other car, or by the negligence of the defendant, 
or if you should find the evidence concerning that matter in a stat'^ 
of balance or poise, then the plaintifF would fail, and that is so 
because you are not permitted to speculate or conjecture as between 
two or more possible causes of an accident. But in order to entitlr 
plaintiff to recover the law imposes upon her the burden of mak¬ 
ing out a right to redress against the defendant by a preponderance 
of the evidence, and unless she has done so she fails. 

The theory of the plaintiff, both in her declaration and in her 
proof, is that this accident was the result of the negligence of the 
defendant and that that negligence brought about and produced 
the hurt and injury to the plaintiff. The defendant, on the other 
hand, insists it was without fault upon the occasion in question and 
that the accident to the plaintiff was brought about and produced 
by the driver of the other automobile. The admitted physical fact 
is that it was the other automobile that actually and immediatclv 
ran into defendant’s car and as well also ran "down and injured 
the plaintiff, hence it is for you to decide and determine whether 
that situation resulted from the negligence of the defendant or 
whether it was brought about and resulted from the negligence of 
the driver of the other automobile, or whether it was brought about 
and produced by the negligence of both. 
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It is for you to determine from all of the evidence in the case 
what the fact is and to return your verdict accordingly. You 
are the exclusive judges of the facts in the case and in judging 
the same you will be guided solely by your own estimate 
35 of the credibility of the witnesses who have testified before 
you, either personally or by deposition and by whichever 
party, that is plaintiff or defendant, such witness may have been 
called. You will give the testimony of each witness such degree 
of belief to which you think it is entitled to receive and in doing 
that you will consider the nature of the testimony, the probability 
of its truth, and the interest, if any, which the witness may have 
in the subject matter of his testimony or in the outcome of this 
case, then, in connection with the several suggestions I have just 
mentioned, you will of course consider all the evidence in the case. 

Finally, if you conclude the plaintiff is entitled to recover you will 
return your verdict in her favor in such amount as you believe will 
fairly and reasonably compensate her for the physical injury and 
suffering, for the inconvenience to which she has been subjected by 
reason of the injury and to which you may find she would reasonably 
bo subject in the future, and for all expenses caused by this accident 
and incident to her cure and endeavors made by her to be cured from 
the injuries resulting from the accident. 

Gentlemen, unless there is something further. 

Mr. Baker: I think you have on other occasions explained what 
preponderance means. 

The Court: I have gone through that so frequently that it ought 
to be like A. B. C. I think the jury understand. If not, I will ex¬ 
plain it to you. It means it must outweigh in favor of one party the 
testimony offered by the other party. 

Mr. Craighill: I submit if the jury wish to take the map with 
them they may do so. 

Mr. Baker: I have no objection. 

The Court: They may. 

After the jury had retired to consider their verdict they returned 
to the court room and made the following inquiries: 

The jury wishes to know if they find a verdict for the defendant 
whether it will be possible for the plaintiff to at a later date sue the 
present defendant and the other person in the collision jointly. 

The Court: I suppose counsel have no objection to my answering 
that question? 

Mr. Baker: No, sir. 

The Court: It will not be possible to sue the present defendant, 
if the verdict returned is in its favor and that goes to judgment it will 
be the end of the matter so far as that defendant is concerned. 

Following consultation of Court and counsel at bench: 

The Court: Gentlemen, in connection with that inquiry that you 
have made, suggestion has been made by counsel for defendant which 
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I think is proper, that a verdict rendered in favor of the defendant 
in this ease, followed, of course, by a judgment, would not preclude a 
subsequent suit against the driver of the other automobile, in other 
words, against Mrs. Rosenberg. 

Mr. Craighill: Not together. 

The Court: No, not jointly, but it would not preclude an action 
against Mrs. Rosenberg individually. 

A Juror: One of the jurymen wants to know if we find in favor 
of the defendant whether the plaintiff can appeal her case? 

The Court: Of course, it is always permissible for a defeated party 
to take an appeal. But that is not a matter for you to consider 
Mr. Baker, for the plaintiff, wishes me to say to you, and that 
36 is true, that you should not concern yourselves with the sub¬ 
sequent fortunes of one party or the other taking an appeal. 
That is not for you. You are to decide the present case. 


Thereupon, on April 23, 1923, the jury retired finally to consider 
their verdict, and returned with a verdict in favor of the defendant. 

And the plaintiff, by her attorney, requested the Justice presiding 
to sign, seal, enroll and make part of the record, this her first bill 
of exceptions; which is accordingly done, now for then, this 19th day 
of October, 1923. 

A. A. HOEHLING, 

Associate Justice. 

No objection as to form. 

G. BOWDOIN CRAIGHILL, 

Attorney for Appellee. 


36 V 2 [Endorsed:] At Law. No. 67,192. Zemaro S. Econo- 
mon, Plaintiff, vs. Barry-Pate Motor Company, Incorporated, 
a corporation, Defendant, First Bill of Exceptions. Submitted this 
15th day of October, 1923. Morgan H. Beach, Clerk, By S. F. 
Beach, Asst. Clk. Thomas M. Baker, Attorney at Law. Columbian 
Building, 416 5th Street N. W., Washington, D. C., Attorney for 
Plaintiff. 


37 In the Supreme Court of the District of Columbia. 

At Law. 

No. 67192. 


Zemaro S. Economon, Plaintiff, 

v. 

Barry-Pate Motor Company, Incorporated, a Corporation, 

Defendant. 

Second Bill of Exceptions. 

Be it remembered that after the return by the jury of verdict, on 
April 23, 1923, in favor of the defendant, the plaintiff, on April 25, 
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1923, filed in said Court a motion for a new trial; which motion, 
omitting therefrom the usual and formal grounds, was as follows: 

Comes now the plaintiff, by her attorney of record herein, and 
respectfully moves this Honorable Court to set aside the verdict here¬ 
tofore rendered in this cause and to grant a new trial upon the fol¬ 
lowing among other grounds: 

* ■ * * * * * * 

8. And upon such other grounds as may be properly presented 
to the Court at the time of the hearing on this motion. 

THOMAS M. BAKER, 

Attorney for Plaintiff . 

That, thereafter, and on May 9, 1923, the plaintiff’s counsel filed 
affidavit in support of said motion for new trial, which, omitting 
the caption, is as follows: 

Joint Affidavit of Certain Jurors in Support of Motion for New Trial. 
District of Columbia, ss : 

We, the undersigned, being first duly sworn, upon our oaths de¬ 
pose and say as follows: 

That we, and each of us. served as jurors in the above entitled 
cause at the trial thereof. 

That the evidence in the case convinced the jury that the plain¬ 
tiff, Zemaro S. Economon, was entitled to a verdict against both the 
defendant, Barry-Pate Motor Company, Incorporated, and Mollie 
Rosenberg, a witness on behalf of the said plaintiff, but not against 
the said defendant alone, because both the said defendant and the 
said witness were jointly responsible and both of them should be 
made to pay for the injuries to the plaintiff. And the jury 
38 rendered its verdict for the defendant only because the said 
witness, Mollie Rosenberg, was not also sued as a defendant 
in this case and the jury believed that the said defendant ought not 
to be made to pay for all of the damage done to the plaintiff, for 
which the said witness was equally at fault. 

F. H. GOODENOUGH. 

STANLEY G. HERR. 
HORACE B. ELMER. 

CHAS. F. HERRMANN. 

J. WM. JOHNSTON. 

FRANK W. SEGOURNEY. 
RAYMOND E. HUNTT. 

GEO. W. SENGE. 

Subscribed and sworn to before me this 9th day of May, 1923. 

[Notarial Seal.] ROBERT E. LEE SMITH, 

Notary Public, D. C. 
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That thereafter the following Memorandum of Opinion was filed 
in said cause by the Justice presiding at the trial thereof: 

Memorandum. 

This is a motion by the plaintiff for a new trial, following the 
return by the jury of a verdict for the defendant. 

The substance of the cause of action get forth in the declaration 
is that, on October 13, 1922, plaintiff was standing on the sidewalk 
at New Jersey Avenue and “N” St., N. W., this city; that an auto¬ 
mobile, driven by a Mrs. Rosenberg, was crossing the intersection of 
the Avenue and" Street named, proceeding in an easterly direction 
on “N” St., and another automobile, then engaged upon defendant’s 
business, and driven by one of its employees, Richard F. Jones, Jr., 
proceeding on New Jersey Ave., in a northerly direction, came into 
collision, with the result that the Rosenberg automobile was caused 
to swerve from its course, and to run up and upon the sidewalk 
where the plaintiff was standing, and knocking her down, she was 
injured. 

The short of the charge of negligence against the defendant is, 
that it was the duty of defendant to operate said automobile in such 
manner as not to cause injury to others, including plaintiff; but, 
unmindful of its said duty, defendant carelessly and negligently 
operated the automobile, and that thereby plaintiff was injured. 

The motion for new trial embraces the usual grounds, and th^re 
was also included a final specification, if such it may be termed, em¬ 
braced in these words: 

“8. And upon such other grounds as may be properly presented 
to the Court at the time of the hearing on this motion.” 

Passing by, for the moment, the assigned ground of motion just 
quoted, and which will be more particularly referred to later on, it 
may be stated that, in the argument of the motion for new trial, 
counsel for the plaintiff placed main reliance upon the proposition 
that the verdict of the jury w T as contrary to the evidence. The Court, 
however, finds no reason to disturb the verdict on that ground, as, 
in its opinion, there was ample evidence to sustain a finding in favor 
of the defendant; and, even if that were not so, the Court would 
not feel justified in setting aside the verdict and granting a new 
trial unless the verdict be so decidedly against the weight of the evi¬ 
dence as to show that the jury could not have weighed it, or must 
have forgotten or disregarded some of it, or were misled by mistaken 
views of the applicable rules in weighing it, or were actuated or con¬ 
trolled by impulses of passion, bias or prejudice, none of which con¬ 
ditions, in the opinion of the Court, is here present. 

Passing from that matter, however, the plaintiff insists that the 
verdict of the jury should be set aside and a new trial granted under 
the above paragraph 8 of the motion. 

The verdict of the jury was returned April 23, 1923, and 
39 the motion for a new trial was filetf timely, April 25, 1923, 
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that is, within four (4) days after the verdict, as required by the 
Rules of Court. 

On May 9, 1923, some sixteen days after the return of the verdict, 
and long after the expiration of the limited period of four days 
within which motions for new trial are required to be filed, plain¬ 
tiff filed in the cause what is described thereon as “Joint Affidavit 
of Certain Jurors in Support of Motion for a New Trial,” the same 
being subscribed and sworn to before a Notary Public by eight jurors 
who described themselves therein as having served as jurors in the 
trial of this case. 

Whether the mere statement, in sub-paragraph 8 of the motion, 
which forecasts “such other grounds as may be properly presented to 
the Court at the time of the hearing on this motion” is sufficient 
to let in the affidavit of the jurors filed some sixteen days after the 
verdict, is a question that may admit of serious doubt. As to 
this, however, the Court prefers not to base its decision upon any 
mere technical requirement concerning the time within which 
affidavits in support of a motion for a new trial shall be filed; as 
there is both a larger and more serious principle necessarily involved 
in the matter, and which latter should receive both consideration 
and determination. 

The affidavit of the jurors, aside from identifying the affiants 
as having served as jurors in the case, is, in its entirety, thus: 

“That the evidence in the case convinced the jury that the plain¬ 
tiff, Zemaro S. Economon, was entitled to a verdict against both 
the defendant, Barry-Pate Motor Company, incorporated, and Mollie 
Rosenberg, a witness on behalf of the said plaintiff, but not against 
the said defendant alone, because both the said defendant and the 
said witness were jointly responsible and both of them should be 
made to pay for the injuries to the plaintiff. And the jury rendered 
its verdict for the defendant only because the said witness, Mollie 
Rosenberg, was not also sued as a defendant in this case and the 
jury believed that the said defendant ought not to be made to pay 
for all of the damages done to the plaintiff, for which the said wit¬ 
ness was equally at fault.” 

Before passing to a consideration of the underlying principle of 
public policy and the due administration of justice affecting the 
question, it may be well to consider, briefly, the affidavit of the 
jurors made by them many days after the return of their verdict 
and their discharge as jurors, in the light of their sworn oath in 
the case as trial jurors and the instructions given them, as such by 
the trial court. 

As already indicated, two automobiles were involved in the oc¬ 
currence which resulted in the accident, one thereof being driven 
by a Mrs. Rosenberg, who was not sued and was not a defendant in 
the action, and the other driven by an employee of the defendant. 

Having that matter in mind, the Court was thus careful to in¬ 
struct the jury, and did so instruct it: 
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“As I have just indicated, the testimony has disclosed that two 
automobiles came into collision upon the occasion in question, and 
that one of the cars ran down the plaintiff. 

“That being the situation, I advise you that if, upon the whole 
evidence in the case, measured by the rule as to burden of proof 
which I have explained, you should find that plaintiff was injured 
either as the result of the sole negligence of the defendant in the 
conduct and operation of the automobile then driven by one if its 
employees, or as the result of the concurring negligence of Mrs. 
Rosenberg, the driver of one of the cars, and of the defendant’s car— 
in other words, if you believe that each of the persons referred 
40 to, although acting independently, was negligent, and that 
such negligence concurrently resulted in the injury to the 
plaintiff, then, and in such case, a third person injured thereby 
would be entitled to recover against both or either of such parties; 
or, as applied to the instant case, the plaintiff would be entitled to 
recover against the defendant herein, in the situation I have just 
described, should you so find from the evidence herein.” 

Again, and further on in its charge, the Court instructed the 
jury: 

“The admitted physical fact is that it was the other automobile 
that actually and immediately ran into defendant’s car, as well, also, 
ran down and injured the plaintiff; hence, it is for you to decide and 
determine whether that situation resulted from the negligence of 
defendant, or whether it was brought about and resulted from the 
negligence of the driver of the other automobile, or by the negligence 
of both drivers. It is for you to determine, from all of the evidence 
in the case, just what the fact is, and to return your verdict ac¬ 
cordingly.” 

After the jury had retired to consider its verdict, it sent word to 
the Court that it desired further instructions; and, thereupon, the 
jury was brought into the court, and, in the presence of counsel 
for both plaintiff and defendant, the following, in substance, oc¬ 
curred. 

The Court stated to the jury that it understood that certain fur¬ 
ther information was desired, and inquired whether it concerned a 
matter of law or a matter of fact, to which inquiry the response 
was made by the spokesman for the jury, that it was concerning a 
matter of law, and that it was whether, in the event the jury should 
neturn a verdict in favor of the defendant, the plaintiff, thereafter, 
would be precluded from filing a new suit against both Mrs. Rosen¬ 
berg and the same defendant. To that inquiry, the Court replied 
that, in the event of verdict returned for the defendant, and that 
the same thereafter should proceed to final judgment, that would 
finally end the matter so far as the defendant in this case was con¬ 
cerned, and that it could not again be sued. 

Thereupon, said spokesman for the jury propounded the further 
inquiry whether, in the event of verdict returned for the defendant, 
the plaintiff, thereafter, could appeal the case, to which inquiry the 
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Court replied that the jury should give itself no concern as to the 
matter of an appeal, although, for the information of the jury, the 
Court added, the plaintiff, if unsuccessful, had the undoubted right 
‘of appeal to the Court of Appeals. 

That ended the incident; the jury returned to the jury room, and, 
shortly thereafter, returned a verdict in favor of the defendant; and, 
in response to the usual inquiry propounded to the jury by the Clerk 
of the Court, as to whether the verdict of the defendant returned by 
the foremen of'the jury was their verdict, “so say you all,” the same 
was duly assented to, and the jury discharged and the verdict 
recorded. 

The simple but nevertheless important question now presents it¬ 
self whether, having in mind what is above stated, a jury, or indi¬ 
vidual jurors, duly impanelled and sworn, upon their oaths, to make 
true return of a verdict, under the law and the evidence, can thus 
stultify both themselves and their verdict, as well impeach the in¬ 
tegrity of the verdict so returned and assented to by them, by affi¬ 
davit made after their discharge and separation as jurors, concerning 
matters of the kind hereinabove mentioned. 

In arriving at a correct conclusion in regard to the matter, 
41 it may be well to consider the subject, briefly, as it has re¬ 
ceived judicial consideration and decision during the years. 

It is said that, prior to 1785, a juror’s testimony was sometimes 
received, though always with great caution; in which connection, 
it has been observed that, in that year, in the case of Voise v. Delaval, 
(1 T.R. 11) Lord Mansfield refused to receive the affidavit of jurors, 
to prove that their verdict had been made by lot. It appears that 
that ruling soon came to be almost universally followed in England 
and in this country, although, subsequently, some of the States en¬ 
acted statutes which made admissible a juror’s affidavit as to an 
overt act of misconduct; and other States, by judicial decision, per¬ 
mitted an inquiry of that kind to be made without enabling statute. 
The States generally, however, have not repealed or modified the 
general rule which excludes such inquiry. 

In Railway Co. v. Mason, ( 133 Ala. 508, 511) the court, on 
motion for a new trial, declined to receive the evidence of jurors as 
to the manner of their arriving at a verdict. 

In Phillips v. Town of Scales Mound, (195 III. 353, 363-4) it was 
held, that the affidavits of jurors, made after the trial, will not be 
received to impeach their verdict, nor will affidavits as to statements 
made by jurymen be received to impeach their verdict—it being 
there claimed that the verdict was the result of chance, and not the 
deliberate judgment of the jury. 

In Stull v. Stull, (197 Pa. St. 243, 253-4) it was held that the 
testimony and declarations of jurors that they arrived at a verdict 
by lottery are inadmissible on a motion for new trial. 

In Hurst v. Coley, (15 Fed. 655) it was held, that jurors can¬ 
not be heard to impeach their verdicts by affidavits as to mistakes 
made by them in arriving at a verdict. 

In Mirck v. Hemphill, (17 Fed. Cos. No. 9647 a) it was held, 
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that affidavits of jurors cannot be received to show how the in¬ 
structions of the court were understood. 

In the case of Hyde v. U. S. (35 App. D. C. 451, 488) affidavits 
were filed embodying statements alleged to have been made by two 
of the jurors to the effect that they had made a trade among them¬ 
selves, in order to reconcile differences of opinion as to several de¬ 
fendants, resulting in the conviction of two of the defendants, and 
the acquittal of the remaining two defendants. The jurors con¬ 
cerned refused to make affidavit concerning the matter; and appli¬ 
cation was made to the trial court to examine the jurors, upon their 
oaths, in regard to the charge, but the application was denied. In 
its opinion, the Court of Appeals thus stated: 

“It is a general rule, founded on the soundest public policy, that 
the testimony of jurors relating to the motives and reasons in¬ 
fluencing their verdict, will not be received. The only exception 
to this rule is where it relates to extraneous influences and extra¬ 
ordinary causes tending to prevent the exercise of deliberate and 
unbiased judgment. Mattox v. U. S., 146 U. S. 140-148.” 

The above case was affirmed by the Supreme Court, in 225 U. S. 
347-382. 

See, generally, the opinion of the Supreme Court in Mattox vs. 
U. S., supra, and the cases therein cited. 

In Hendrix v. U. S., (219 U. S. 79, 91), it was held, that the 
trial court commits no error in denying a motion for a new trial, 
in a criminal case, founded upon the affidavits of four of the jurors 
to the effect that they did not understand the legal effect of their 
verdict. 

In McDonald v. Pless, (238 U. S. 264), it was held, that jurors, 
in the Federal courts, may not impeach their own verdict by testi¬ 
mony that it was rendered under an agreement to adopt as their 
verdict the quotient which would result from adding the sums which 
each juror thought should be the measure of plaintiff’s recovery, 
and dividing the aggregate by twelve. 

42 Further discussion of the matter seems unnecessary, as 
well, also, and quite as unnecessary, any comment on the 
action of these several former jurors, who, by their voluntary affi¬ 
davit given to, and upon the solicitation of, the unsuccessful litigant, 
would have this Court disregard and disbelieve their verdict, de¬ 
liberately returned under their solemn oaths as jurors in the case, 
and believe their affidavit, made some two weeks or more after their 
discharge and separation as jurors, and in which affidavit they not 
only stultify both themselves and their several intelligences, but 
attack and impeach the integrity of their action as jurors. 

The subject may be well closed with the following extract from 
the opinion of the Supreme Court, in the case of McDonald v. Pless, 
supra: 

“But let it once be established that verdicts solemnly made and 
publicity returned into court can be attacked and set aside on the 
testimony of those who took part in their publication and all ver¬ 
dicts could be, and many would be, followed by an inquiry in the 
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hope of discovering something which might invalidate the finding. 
Jurors would be harassed and beset by the defeated party in an effort 
to secure from them evidence of facts which might establish mis¬ 
conduct sufficient to set aside a verdict. If evidence thus secured 
could be thus used, the result would be to make what was intended 
to be a private deliberation, the constant subject of public investiga¬ 
tion—to the destruction of all frankness and freedom of discussion 
and conference.” 

The motion for a new trial is denied. 

May 14, 1923. A. A. HOEHLING, 

Justice. 


And the plaintiff, by her attorney, requested the Justice presid¬ 
ing to sign, seal, enroll, and make part of this record this her second 
bill of exceptions; and while the Court is of opinion that, under 
repeated decisions of the Supreme Court of the United States from 
the early days of that Court and extending down through the years, 
as well also under the decisions of the Court of Appeals of this Dis¬ 
trict, the action of the trial court in overruling motion for a new 
trial is not assignable as error or reviewable by an appellate court; 
nevertheless, inasmuch as the matter above set forth relates not to 
the merits of the subject matter of the litigation, but to the in¬ 
tegrity of the verdict returned by the jury, and while this Court did 
not refuse to consider the affidavit concerning the action of the 
jury, (as was the situation involved in Mattox v. U. S., 146 U. S. 
140,) but considered the same and acted thereon, (as was the situa¬ 
tion in A. S. & T. Co. v. Kaveney, 39 App. D. C. 223, 229,) 
43 it has concluded to allow this the plaintiff’s second bill of 
exceptions, without, however, hereby conceding, as precedent 
or otherwise, the legal propriety of allowing a bill of exceptions 
concerning the action of the court in overruling a motion for a new 
trial concerning the merits of the subject-matter of the litigation; 
and which is accordingly done, now for then, this 19th day of 
October, 1923. A. A. HOEHLING, 

Associate Justice. 


No objection as to form. 

G. BOWDOIN CRAIGHILL, 
Attorney for Appellee. 


[Endorsed:] Law. 67192. Economon v. Barry Pate Motor Co., 
Inc. Second bill of exceptions. Submitted Oct. 15, 1923, as a 
part of the original bill of exceptions submitted on that day, and 
by the Court later directed to be set forth in a separate and second 
bill of exceptions. A. A. Hoehling, Justice. Signed Oct. 19,1923. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4077. Zemaro S. Economon, appellant vs. Barry-Pate Motor Com¬ 
pany, Inc., a corp. Court of Appeals, District of Columbia. Filed 
Dec. 19, 1923. Henry W. Hodges, clerk. 
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Barry-Pate Motor Company, Incorporated, a corpo¬ 
ration, Appellee 


BRIEF FOR APPELLANT 


STATEMENT OF CASE 

This case is before the Court upon an appeal from 
a judgment, after verdict, of the Supreme Court of 
the District of Columbia, in favor of defendant, in an 
action to recover damages for personal injuries. 

The plaintiff, appellant herein, sued the defendant, 
appellee herein, alone, charging that the defendant 
negligently permitted an automobile operated by one 


of its agents, and on its business, to cause a collision 
of said automobile witli another automobile, operated 
by a Mrs. Mollie Rosenberg, at the intersection of N 
Street with New Jersey Avenue Northwest, in the 
District of Columbia, on, to-wit, October 13, 1922, 
thereby causing the automobile operated by Mrs. lios- 
enberg to go upon the sidewalk and knock down the 
plaintiff, who was standing at a “car stop” sign post 
on the sidewalk, awaiting a street car, near the said 
intersection, where she had a right to be. (R., 1, 2, 3.) 

The plaintiff, a widow fifty-eight years of age, was 
rendered unconscious when felled, heard the noise of 
the collision, but did not see it; and was carried to 
Sibley Hospital in an automobile. Her left hand and 
part of her side and hip were hurt; she suffered an 
impacted fracture and permanent disfigurement of her 
left wrist, which an operation cannot benefit, prevent¬ 
ing the normal use of said hand, and causing fairly 
constant pain to continue. (R., 14.) 

The said Mrs. Mollie Rosenberg, one of plaintiff’s 
witnesses, was in a delicate condition of health and 
physically unable to attend Court. On April 17, 1923, 
her deposition de bene esse was taken on behalf of 
plaintiff, and reduced to writing. At the trial of this 
case, commencing April 18, 1923, out of the hearing 
of the jury, the several objections to the admission of 
certain testimony of the said witness, made by coun¬ 
sel for each of the respective parties at the time of 
the taking of said deposition, were renewed to the 
Court, and so much of the transcript as related thereto 
was submitted to the Court, on some of which said 
objections the Court then ruled, and on others reserved 
its decision. (R., 18.) And thereafter, during said 
trial, the said deposition was read to the jury. (R., 
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15.) The witness testified she had operated automo¬ 
biles for the past six or seven years and is thoroughly 
familiar therewith. (R., 15.) On direct examination 
she was asked by plaintiffs counsel: 

“Do you mean to say that had you attempted 
to stop that car, the car which you were driving, 
that moving car on New Jersey Avenue would 
have collided with you?” 

To which said question defendants attorney objected 
as leading and also as calling for a conclusion. The 
witness answered: “Yes.” At this point in the read¬ 
ing of said deposition the following occurred in open 
Court: 


“Mr. Craighill: I object as leading and also 
calling for a conclusion. 

The Court: I think you are getting danger¬ 
ously near the province of the jury, that is one 
of the issues of fact. 

Mr. Craighill: She should state the facts, not 
whether she could have stopped or could not have 

stopped, 

Mr. Baker: I take it, that because of her experi¬ 
ence in handling that particular car— 

The Court: That does not make any difference; 
that does not justify her solving the question the 
jury has to solve. 

Mr. Baker: Well, we will not read the answer 
to the question. 

The Court: Just read the question once more, 
so I may understand it thoroughly. 

(The question was again read.) 

Mr. Craighill: I make the objection. 

The Court: I sustain it. 

Mr. Baker: May we have an exception! 

The Court: Yes, sir.” (R., 16.) 
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On cross-examination of said witness the following 
colloquy occurred: 

“Mr. Craighill: Mrs. Rosenberg, did you have 
any agreement with Mr. Baker to the effect—or 
I will ask you first, did Mr. Baker present a claim 
against you on account of Mrs. Economon’s in¬ 
juries ? 

A. No. 

Q. Did he write you a letter? 

A. He wrote me a letter at one time asking me 
to come up to see him. 

Q. Have you that letter with you? 

A. No, I have not. 

Mr. Baker: I have a carbon copy, I think, here 
of the letter. These letters were all alike. This 
is a carbon copy, and you may ask her to identify 
it if you like. 

(The carbon copy of said letter was marked for 
identification by the notary.) 

Mr. Craighill: Is that a carbon copy of the let¬ 
ter which you received and of which you say you 
have not the original ? 

A. Yes, it is the letter. I have not quite fin¬ 
ished it, but this is it, I know. 

Q. Well, after you received that letter, did you 
have any agreement or understanding with Mr. 
Baker that if he would not sue you on behalf of 
Mrs. Economon, that you would appear as a wit¬ 
ness for her against the Barry-Pate Motor Com¬ 
pany? 

A. Absolutely not. I have not spoken to Mr. 
Baker. I have never seen him until the day we 
went in the Police Court and then I did not have 
anything to say to him, except that he said that 
he was Mr. Baker and that he was representing 
this lady, but other than that I never had any¬ 
thing to say to him at all. 

Q. What did you do with the letter he wrote 
you? 
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A. Why, I do not remember. I think, though, I 
am most positive that I gave it to Judge Stras- 
burger. 

Q. Now, did Judge Strasburger, to your knowl¬ 
edge, make any agreement or have any under¬ 
standing with Mr. Baker to the effect that if Mr. 
Baker would sue the Barry-Pate Motor Company 
and would not sue you, you would appear as a 
witness in favor of Mrs. Economon? 

A. No, not to my knowledge, no. 

Mr. Baker: I object to this whole line of inter¬ 
rogation as being immaterial to the issues in this 
case, for the reason that the plaintiff has the un¬ 
doubted privileges of selecting whom she desires 
to sue and will sue where there are joint tort 
feasors, if there are such joint tort feasors, and 
it is immaterial what understanding I might have 
had with the witness or her attorney regarding 
any adjustment, if adjustment was to be made 
with such witness in behalf of the plaintiff. ,, (R., 
17, 18.) 

To the admission of this testimony plaintiff’s attor¬ 
ney renewed his objection to the Court, and out of 
the presence of the jury, when said deposition was 
first presented to the Court. And to said objection 
the Court reserved its decision. (R., 18.) Subse¬ 
quently, during the reading of said deposition to the 
jury, the following, with reference to the above quoted 
colloquy, occurred in open Court: 

“Mr. Baker: Your honor said you would rule 
on my objection when we came to it—something 
that transpired between Mrs. Rosenberg, Judge 
Strasburger and myself. 

Mr. Craighill: That is at the bottom of page 39. 

Mr. Baker: From there and for a couple of 
pages. 



The Court: I think it is competent as affecting 
the question of interest or bias, if any of the wit¬ 
ness. 

Mr. Baker: May we have an exception for the 
reasons already stated? 

The Court: Yes. Of course that does not de¬ 
prive you of the opportunity to give such ex¬ 
planation as you may desire. 

Mr. Baker: I understand; only I thought it 
was such a question as might cause the jury to 
think there was something about this case that 
was not proper, but with a satisfactory explana¬ 
tion from your Honor in your charge it may be 
cleared up. 

Mr. Craighill: Of course, I am satisfied that 
your honor may charge the jury as to what weight 
they shall give this testimony.” (R., 19.) 

And thereupon the aforesaid questions were read to 
the jury and immediately thereafter the objection of 
the plaintiff, as above quoted from page 41 of said 
deposition, to the admission thereof was renewed, and 
was by the Court overruled, and an exception thereto 
allowed. (R., 19.) 

Plaintiff’s attorney then testified that he had been 
retained to prosecute plaintiff’s claim for injuries; 
had obtained certain information, and wrote almost 
identical letters to each of the parties interested; he 
read in evidence the carbon copy of his letter to Mrs. 
Rosenberg, previously marked for identification at 
the taking of Mrs. Rosenberg’s deposition. (As fully 
set forth at R. 19.) That, from statements of wit¬ 
nesses, he advised plaintiff to sue defendant only. 
That he had no agreement with Mrs. Rosenberg or her 
attorney that he would not file suit against her, but 
he did say to her attorney, in his judgment the evi- 
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dence warranted suit only against the defendant and 
that he had already so advised plaintiff. (R., 19, 20.) 

At the conclusion of the testimony in the case, the 
defendant, among other prayers, offered its prayer 
No. 5, which is as follows: 

“The burden of proof is upon the plaintiff to 
establish negligence on the part of the defendant 
by a fair preponderance of the evidence, and if 
the jury find that the evidence in this case is so 
evenly balanced as to render it impossible for 
them to decide whether the alleged negligence of 
defendant’s employe, Jones, or the alleged negli¬ 
gence of Mrs. Rosenberg, was the proximate cause 
of the injuries the jury is not to guess between 
such causes and return a verdict in favor of the 
plaintiff, but if the jury so finds, this is only one 
of the many cases in which the plaintiff fails in 
her proof and no mere sympathy for the unfortu¬ 
nate victim of an accident justifies any departure 
from settled rules of proof resting upon all plain¬ 
tiffs.” 

Plaintiff objected to said prayer, when it was of¬ 
fered, on the ground that no reference whatever was 
made therein as to the verdict the jury should find 
in the event they believed from the evidence that the 
defendant and Mrs. Rosenberg were jointly liable, and 
that the prayer, as granted, tended to confuse the jury. 
Said objection was by the Court overruled and an ex¬ 
ception noted. (R., 22, 23.) 

And thereupon the Court charged the jury. (R., 23, 
24, 25.) After the jury had retired to consider the 
verdict they returned to the Court room and made the 
following inquiries: 



8 


‘‘ The jury wishes to know if they find a verdict 
for the defendant whether it will be possible for 
the plaintiff to at a later date sue the present de¬ 
fendant and the other person in the collision 
jointly. 

The Court: I suppose counsel have no objec¬ 
tion to my answering that question! 

Mr. Baker: No, sir. 

The Court: It will not be possible to sue the 
present defendant, if the verdict returned is in 
its favor and that goes to judgment it will be the 
end of the matter so far as that defendant is con¬ 
cerned. 

The Court: Gentlemen, in connection with that 
inquiry that you have made, suggestion has been 
made by counsel for defendant which I think is 
proper, that a verdict rendered in favor of the 
defendant in this case, followed, of course, by a 
judgment, would not preclude a subsequent suit 
against the driver of the other automobile, in 
other words, against Mrs. Rosenberg. 

Mr. Craighill: Not together. 

The Court: No, not jointly, but it would not 
preclude an action against Mrs. Rosenberg in¬ 
dividually. 

A Juror: One of the jurymen wants to know if 
we find in favor of the defendant whether the 
plaintiff can appeal her case? 

The Court: Of course, it is always permissible 
for a defeated party to take an appeal. But that 
is not a matter for you to consider. Mr. Baker, 
for the plaintiff, wishes me to say to you, and 
that is true, that you should not concern your¬ 
selves with the subsequent fortunes of one party 
or the other taking an appeal. That is not for 
you. You are to decide the present case.” 

The jury retired finally and returned with a verdict 
in favor of the defendant. (R., 25, 26.) 




On April 25th, 1923, the plaintiff filed a motion for 
a new trial; and, on May 9, 1923, in support thereof, 
plaintiff filed an affidavit executed by eight of the 
twelve jurors before whom the trial was had, as fol¬ 
lows (omitting formal portions): 


“We, the undersigned, being first duly sworn, 
upon our oaths depose and say as follows: 

That we, and each of us, served as jurors in the 
above entitled cause at the trial thereof. 

That the evidence in the case convinced the 
jury that the plaintiff, Zemaro S. Economon, was 
entitled to a verdict against both the defendant, 
Barry-Pate Motor Company, incorporated, and 
Mollie Rosenberg, a witness on behalf of the said 
plaintiff, but not against the said defendant alone, 
because both the said defendant and the said wit¬ 
ness were jointly responsible and both of them 
should be made to pay for the injuries to the 
plaintiff. And the jury rendered its verdict for 
the defendant only because the said witness, Mol¬ 
lie Rosenberg, was not also sued as a defendant 
in this case and the jury believed that the said 
defendant ought not to be made to pay for all of 
the damages done to the plaintiff, for which the 
said witness was equally at fault. 


J. Wm. Johnston, 
Frank W. Sigourney, 
Raymond E. Huntt, 

Geo. W. Senge, 

Subscribed and sworn 
of May, 1923. 


F. H. Goodenough, 
Stanley G. Herr, 
Horace B. Elmer, 
Ohas. F. Herrmann, 
to before me this 9th 


Robert E. Lee Smith, 
Notary Public, D. C. 



if 


At the hearing of said motion the said affidavit was 
brought to the attention of the Court. Thereafter, on 
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May 14th, 1923, the Court filed in said case a written 
Memorandum of Opinion overruling said motion. (R., 
5, 6, 7, 8, 9, 10, 28, 29, 30, 31, 32,33.) Whereupon, 
judgment in favor of defendant for costs in said mat¬ 
ter was entered. And from said judgment the plain¬ 
tiff noted an appeal. (R., 11.) 

ASSIGNMENT OF ERRORS 

1. The Court erred in excluding testimony of the 
witness, Mollie Rosenberg, to the effect that had she 
attempted to stop her automobile, defendant’s automo¬ 
bile would have collided with hers. 

2. The Court erred in admitting the testimony on 
cross-examination of the witness Mollie Rosenberg, as 
to whether she or her attorney had an arrangement 
with plaintiff’s attorney, wdiereby she would testify 
on behalf of plaintiff provided the plaintiff did not sue 
her. 

3. The Court erred in granting prayer number 5, 
granted on behalf of the defendant, as set forth in the 
bill of exceptions. 

4. The Court erred in failing to instruct the jury as 
to what interest, if any, the witness Mollie Rosenberg 
had in the case. 

5. The jury was guilty of misconduct in reaching its 
verdict, and said verdict was contrary to the law and 
evidence in the case. 

6. The action of the Court in overruling plaintiff’s 
motion for a new trial, based in part upon the miscon¬ 
duct of the jury, was an abuse of judicial discretion. 
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ARGUMENT 

I 

The Court erred in excluding testimony of the wit¬ 
ness, Mollie Rosenberg, to the effect that had she at¬ 
tempted to stop her automobile, defendant’s automo¬ 
bile would have collided with hers. 

She had already testified that she had operated au¬ 
tomobiles for the past six or seven years and is thor¬ 
oughly familiar therewith (R. 15); that on the day of 
the accident, the lady who accompanied her in the au¬ 
tomobile was also in a delicate condition and expected 
shortly to become a mother; she was driving not over 
twelve miles an hour; had entered the intersection of N 
Street and New Jersey Avenue and was about three 
feet west of the southbound car track on said Avenue 
when she first saw defendant’s automobile, which was 
then about the middle of the block on New Jersey 
Avenue just north of Morgan Street; she figured she 
had the right of way and could get across without any 
trouble; defendant’s automobile seemed very close to 
the street car track; it was coming up very fast; de¬ 
fendant’s employee tried to swerve and pass in front 
of her in time to get by; the collision happened before 
she had time to think; the front of her car struck the 
back of his catching her bumper and pulling her over 
to the sidewalk; her bumper was pulled off; defend¬ 
ant’s automobile swerved around to the car tracks; her 
car hit one of the iron posts around the triangular , 
park and stopped; she did not attempt to avoid the 
collision by trying to stop her car because the other 
car ran too close in front of her; she was so near the 
car tracks and he was swerving around she knew if 
she made a turn on the car tracks her automobile 
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might turn over, defendant’s automobile had gotten 
too close then but she tried to slack down; her brakes 
were in good condition, and she could have stopped al¬ 
most instantly, certainly within four or five feet. (R., 
14.) From her familiarity and experience in driving 
automobiles, it is fair to assume that her personal 
knowledge, acquired from actual operation of the au¬ 
tomobile she was then driving enabled her to testify 
correctlv as to whether the collision could have been 
avoided had she attempted to stop her automobile, and 
her testimony in this regard would have given the 
jury more light as to defendant’s responsibility for 
the accident; and it would then have become a question 
of fact for the jury to determine. The only grounds of 
objection which could properly have been made to the 
question, were those stated by counsel, that the ques¬ 
tion was leading and also called for a conclusion, and 
the record shows these were not well founded. 

The learned Justice below, by his failure to recall 
the prior testimony of the witness, Mrs. Rosenberg, 
denied appellant her right to introduce this further 
testimony, and its exclusion tended to permit the jury 
to believe the witness unfamiliar with the operation of 
said automobile. 

II 

The Court erred in admitting the testimony on 
cross-examination of the witness, Mollie Rosenberg, as 
to whether she or her attorney had an arrangement 
with the plaintiff’s attorney whereby she would testify 
on behalf of the defendant provided the plaintiff did 
not sue her. 

On April 17th, 1923, while the deposition de bene 
esse of said witness was being taken on behalf of the 
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plaintiff, and while she was on cross-examination, de¬ 
fendants counsel interrogated said witness as to 
whether plaintiff’s attorney presented a claim against 
witness on account of plaintiff’s injuries; whether she 
or her attorney had any agreement or understanding 
with plaintiff’s attorney that if he would not sue her 
on behalf of plaintiff, she, the witness, would appear 
as a witness for plaintiff against the defendant; and 
elicited from witness an affirmative reply to the first 
interrogatory, and a negative response to the second. 
To all of which plaintiff’s counsel immediately ob¬ 
jected as being immaterial to the issues in the case, for 
the reason that plaintiff has the undoubted privilege, 
where there are several joint tort feasors, of suing as 
many or as few of them as plaintiff may elect; and that 
it is immaterial what understanding plaintiff’s coun¬ 
sel might have had with the witness or her attorney 
regarding any adjustment, if adjustment was to be 
made with such witness on behalf of the plaintiff. 
(R., 17, 18.) 

The transcript of the deposition, and particularly 
the aforesaid interrogatories propounded to said wit¬ 
ness, her responses thereto, and the objection of plain¬ 
tiff’s counsel, were presented to the Court, out of the 
presence of the jury, and plaintiff’s attorney then and 
there renewed his objection to the admission of said 
testimony; and on the said objection the Court re¬ 
served its decision. (R., 18.) Subsequently, during 
the trial, said deposition was read to the jury; and 
when the aforesaid testimony was reached in the read¬ 
ing of said deposition, plaintiff’s attorney invited the 
Court’s attention to said matter in open Court, and 
requested a ruling on his said objection. The Court 
then ruled, said testimony competent as affecting the 
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question of interest or bias, if any, of the witness; al¬ 
lowed plaintiff an exception on the ground above 
stated; and told plaintiff’s attorney that said ruling 
did not deprive him of the opportunity to give such 
explanation as said attorney might desire. And plain¬ 
tiff’s said attorney replied he thought the question 
such as might cause the jury to think there was some¬ 
thing improper about the case, but with a satisfactory 
explanation from the Court in its charge the matter 
might be cleared up. And thereupon the aforesaid 
testimony was read to the jury, and immediately there¬ 
after the objection of plaintiff to the admission there¬ 
of was again renewed, was by the Court overruled and 
an exception thereto allowed. (R., 19.) 

When counsel for the defendant propounded said 
interrogatories to the witness, he, of course, could not 
anticipate the answers thereto; but when said inter¬ 
rogatories and answers had been reduced to writing 
and embodied in the transcript of testimony and pre¬ 
sented to the Court, the Court could plainly see that 
said testimony had no tendency whatever to show or 
even indicate bias or prejudice on the part of the wit¬ 
ness toward the plaintiff or against the defendant; and 
the only purpose which the admission of said testi¬ 
mony could possibly serve was to unjustly prejudice 
the jury against the plaintiff’s case, by causing the 
jury to think there was perhaps something improper 
or illegal in the relation of plaintiff, or her attorney, 
to said witness in the matter. And this thought was 
further emphasized in the minds of the jury by plain¬ 
tiff’s attorney being virtually forced to testify on this 
phase of the case, by the suggestion of the Court to 
him that the over-ruling of the said objection did not 
deprive said attorney of the opportunity to give such 


explanation regarding the matter as he might desire 
(R., 19, 20), as is clearly shown by the fact that after 
the Court had charged the jury and the jury had re¬ 
tired to consider their verdict they returned to the 
court room and inquired of the Court whether if they 
found a verdict for the defendant it would be possible 
for the plaintiff to again sue the defendant and said 
witness jointly, to which the Court informed the jury 
the plaintiff could not sue the defendant if the ver¬ 
dict was returned in its favor and went to judgment; 
but that a verdict in favor of defendant, followed by 
judgment, would not preclude a suit by the plaintiff 
against Mrs. Rosenberg alone; and whether the plain-^ 
the defendant, to which the Court replied that it is al- , 
(tiff could appeal if~t he verdict wa s found in favor of/ 
ways permissible for a defeated party to take an ap¬ 
peal, but that it was not a matter for the jury to con¬ 
sider (R., 25, 26); and that thereafter the jury again 
retired for further consideration of said case, and re¬ 
turned its verdict in favor of the defendant. (R., 4, 
10.) The minds of said jurors were saturated with 
the idea that the plaintiff was grievously wrong and 
had illegally failed to join Mrs. Rosenberg as a party 
defendant in said case as is evidenced by the joint 
affidavit of eight of said jurors, made and filed in sup¬ 
port of plaintiff’s motion for a new trial, on May 9th, 
1923, in which they state that the evidence in the case 
convinced the jury that the plaintiff was entitled to a 
verdict against both the defendant and Mrs. Rosen¬ 
berg, but not against the defendant alone, because they 
were jointly responsible and both should be made to 
pay for the injuries to the plaintiff and the jury ren¬ 
dered its verdict for defendant because Mrs. Rosen¬ 
berg was not also sued; and that the jury believed the 


defendant ought not to be made to pay for all the 
damages done to the plaintiff, for which Mrs. Rosen¬ 
berg was equally at fault. The principle of law that 
the plaintiff may sue one or more joint tort feasors, 
and that there is no contribution between or among 
joint tort feasors, is too well settled to require the 
citation of authorities, and either the jury did not 
clearly understand the instructions of the Court or 
they purposely and wilfully disregarded the Court’s 
charge. 

The Court erred in allowing said testimony to stand, 
but even if the Court had been correct in admitting it 
as “competent as affecting the question of interest or 
bias, if any, of the witness” (R., 19), the jury went 
much further, became wrongfully and unalterably 
prejudiced against plaintiff’s whole case, they ignored 
and disregarded the testimony of all other witnesses 
for the plaintiff. 


Ill 

The Court erred in granting prayer No. 5, granted 
on behalf of defendant, as set forth in the Bill of Ex¬ 
ceptions. 

Said prayer should have been refused because it 
omitted to state that if the jury should find from the 
evidence that both the defendants and Mrs. Rosenberg 
were jointly liable their verdict must be for the plain¬ 
tiff, and upon that ground plaintiff objected to said 
prayer when the same was offered, because said omis¬ 
sion tended to confuse the jury as to the law governing 
the case; but said objection was overruled by the 
Court and an exception allowed. (R., 22, 23.) And 
the plaintiff respectfully submits that the Court did 
err in granting said prayer, for the reason stated. 
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IV 

The Court erred in failing to instruct the jury as to 
what interest, if any, the witness Mollie Rosenberg 
had in the case. 

As already set forth under the second assignment 
of error, when the Court, over plaintiff’s objection, 
admitted the testimony of said witness with regard to 
whether said witness had an agreement with plaintiff 
or plaintiff’s counsel that if plaintiff refrained from 
suing said witness the said witness would testify in 
plaintiff’s favor (R., 19), counsel for the respective 
parties hereto suggested that the Court charge the 
jury what weight they should give to said testimony, 
the Court remained silently acquiescent (R., 19), but 
nowhere in its charge to the jury does the Court al¬ 
lude to the question of bias or interest, if any, of said 
witness, or to the weight they should give her testi¬ 
mony. (R., 23, 24, 25, 26.) And the failure of the 
Court to instruct the jury on this phase of the case but 
added to their confusion. 


V 

The jury was guilty of misconduct in reaching its 
verdict, and said verdict was contrary to the law and 
evidence in the case. 

That the jury was fully determined to render its 
verdict in favor of the defendant, and did so render 
it, regardless of the evidence in the case, and contrary 
to the instructions of the Court as to the law con¬ 
trolling in this case, as already shown in the argu¬ 
ment on the second assignment of error herein, which 
is fully borne out by the record, cannot be successfully 
contradicted, and upon this assignment of error, if 
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there was nothing further in the case, it is respectfully 
submitted a reversal should be had. 


VI 

The action of the Court in overruling plaintiffs 
motion for a new trial, based in part upon the mis¬ 
conduct of the jury, was an abuse of judicial discre¬ 
tion. 

Plaintiff’s motion for new trial set forth, among 
other grounds, that the verdict of the jury was con¬ 
trary to the p vidence and r co ntrary to the weight of 
tVio jSMydej^ic^anTas the verdict was con¬ 

trary to the evidence the plaintiff filed a joint affidavit 
of eight of the trial jurors (R., 5) which showed that 
the jury had determined from the evidence that the 
plaintiff was entitled to a verdict in her favor against 
the defendant, but that the jury rendered its verdict 
in favor of the defendant because the witness, Mrs. 
Mollie Rosenberg, was not joined as a defendant and 
the jury believed that she w T as jointly responsible with 
the_ defendant^ and which affidavit showed that the 
verdict was not only contrary to the evidence but con¬ 
trary to the express finding of the jury upon the ques¬ 
tion of fact in the case. 

After argument on the motion for new trial, the trial 
Justice overruled the motion, filing a written memo¬ 
randum of opinion, in which he said, referring to said 
affidavit, that he had “ considered the same and acted 
thereon” (R., 33). The statements in said affidavit of 
the trial jurors are uncontradicted and not inherently 
improbable, and plaintiff respectfully submits that a 
consideration of the same could lead to but one conclu¬ 
sion, and that is that the jury had rendered an im- 
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proper verdict and one contrary to the evidence, and 
therefore the said motion for new trial should have 
been granted; and that failure of the Court to grant 
said motion was an abuse of sound judicial discretion. 
To ignore the contents of said affidavit was tanta¬ 
mount to a refusal to consider it. 

In the case of MADDOX vs. U. S., 146 U. S. 140,145, 
where the lower court refused to consider an affidavit 
respecting misconduct of the jury, the Supreme Court 
said: 


“The allowance or refusal of a new trial rests 
in the ^ound discretion of the Court to which the 
application is addressed, and the result cannot be 
made the subject of review by writ of error, but 
in the case at bar the district Court excluded the 
affidavits, and, in passing upon the motion, did not 
exercise any discretion in respect of the matters 
stated therein. Due exception was taken and the 
question of admissibility thereby preserved.” 

See also AMERICAN SECURITY & TRUST CO. 
vs. KAVENEY, 39 D. C. App. 223; FELTON vs. 
SPIRO, 78 Fed. Rep. 576. 

It is respectfully submitted that for the reasons 
assigned the judgment below should be reversed and 
the case remanded for a new trial. 

Thomas M. Baker, 

Attorney for Appellant. 


m 
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Short Statement of Case. 

This is an appeal by the plaintiff from a judg¬ 
ment of the Supreme Court of the /District of 
Columbia entered upon a verdict of a jury in favor 
of the defendant in an action to recover damages 
for personal injuries. 

At the trial, it was conceded by counsel for the 
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respective parties that on the morning of October 
13,1922, the plaintiff was standing on the sidewalk 
near a car-stop sign on the northeast corner of 
New Jersey Avenue and N Street, when she was 
struck by an automobile operated by Mollie Rosen¬ 
berg, which had been going eastwardly along N 
Street while defendant’s automobile was going 
northwardly on New Jersey Avenue (R., 14). 

It was also conceded that defendant’s automobile 
did not come in contact with plaintiff at any time, 
but the declaration alleged that defendant’s em¬ 
ployee so carelessly operated his machine as to 
cause a collision with Mrs. Rosenberg’s automobile 
and thus caused the latter to swerve from its course 
and run up on the sidewalk where plaintiff was 
standing (R., 2). 

The evidence, however, was overwhelmingly to 
the effect that the collision was the result of Mrs. 
Rosenberg’s negligence and that defendant's em¬ 
ployee was not guilty of any negligence; that the 
front part of Mrs. Rosenberg’s car struck the left 
rear wheel of defendant’s car (plaintiff’s witness 
Thornton, R., 15), Mrs. Rosenberg herself testify¬ 
ing to this effect (R., 16), as well as the driver of 
defendant’s automobile (R., 21). In fact, there 
was no evidence to the contrary. 

At the trial below, a plat drawn to scale by an 
official of the District of Columbia Government 
was offered in evidence showing the location of the 
^cqident and, by agreement of counsel, such plat 
will be submitted to this Court. A consideration 
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of the plat in connection with the evidence appear¬ 
ing in the record will clearly demonstrate beyond a 
doubt that the accident was due solely to Mrs . Ros¬ 
enberg's carelessness, it being borne in mind that 
defendant’s vehicle was approaching from the right 
and, therefore, had right of way. 

Mrs. Rosenberg was not joined as a defendant, 
but appeared in the case as a witness for the plain¬ 
tiff. 

The jury returned a verdict in favor of the de¬ 
fendant, and in denying plaintiff’s motion for a 
new trial Mr. Justice Hoehling said that, in his 
opinion, “there was ample evidence to support a 
finding in favor of the defendant” (R., 28). 


ABGUMENT. 

On the merits, therefore, it seems clear that the 
jury’s verdict was fully supported by the evidence, 
but plaintiff’s counsel seeks to reverse the judg¬ 
ment entered thereon by assigning six alleged er¬ 
rors (R., 11-12), the first two relating to matters 
of evidence, the next two relating to the Court’s 
instructions to the jury, and the last two claiming 
that the jury was guilty of misconduct and that the 
Court below should have granted a new trial on 
account thereof. 


2 o 


4 


I. 

Alleged Error in Excluding Certain Testimony of 

Mollie Rosenberg. 

By the first assignment of error appellant claims 
that the lower Court erred in sustaining defend¬ 
ant’s objection to the following question, which 
plaintiff’s counsel asked Mrs. Rosenberg: 

“Q. Do you mean to say that had you at¬ 
tempted to stop that car, the car which you 
were driving, that moving car on New Jersey 
Avenue would have collided with vou?” 
(R., 16.) 

Defendant’s attorneys objected to this question 
as leading and as calling for a conclusion, the col¬ 
loquy between Court and counsel in regard thereto 
appearing in the record on pages 16-17. By mak¬ 
ing an affirmative answer to the question, Mrs. 
Rosenberg would have undertaken to decide the 
issue which the jury had to determine. She was 
not asked, “Within what distance could vou have 
stopped your car ?” but was asked what would have 
happened if she had done something which she did 
not do. In order to have given an answer of any 
value, it would have been necessary for her to ex¬ 
press an opinion, not only concerning the move¬ 
ment of her own car, but also the speed and posi¬ 
tion of the other car as well as all of the circum¬ 
stances on which the main issue depended and 
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called for her conclusion on the question which was 
to be submitted to the jury. 

The language used by the Supreme Court in 
Inland & S. C. Co. v. Tolson, 139 U. S., 551, at 
pages 559-560, shows that the lower Court in the 
present case did not err in excluding such testi¬ 
mony. 

Furthermore, even if the Court erred, the error 
was cured when the witness later answered the 
question, saying: 

“When I noticed this car coming down, 
and I knew if 1 were to stop, just as my car 
would stop he would hit me straight in the 
center, so I just tried to slack down just as 
much as I could at the time to come to a 
stop” (R., 17). 


II. 

Alleged Error in Admitting Certain Testimony of 

Mollie Rosenberg, 

By the second assignment of error appellant al¬ 
leges that the lower Court erred in admitting cer¬ 
tain testimony on cross-examination of plaintiff’s 
witness Mollie Rosenberg as to whether she had 
an arrangement with plaintiff’s attorneys whereby 
she agreed to testify on behalf of plaintiff provided 
plaintiff refrained from suing her. 

Mrs. Rosenberg’s prejudice against the defend¬ 
ant was first brought out on her direct examina - 
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tion, when she volunteered the information that 
she had had some controversy with defendant’s Mr. 
Barry and, after consulting her attorney and her 
husband, she had paid defendant $50.00 in compro¬ 
mise of its claim against her for the damage to the 
automobile operated by defendant’s employee, 
plaintiff’s attorney making no objection to such 
testimony (R., 17). On cross-examination, she first 
testified that no claim had been presented against 
her on account of plaintiff’s injuries (R., 17-18), 
but later she identified a letter which she received 
from plaintiff’s attorney presenting such a claim 
(R., 18), the letter itself being read in evidence 
by plaintiff’s attorney (R., 19). 

In view of Mrs. Rosenberg’s attitude towards the 
case, it was proper cross-examination for defend¬ 
ant’s counsel to ask her whether she made an agree¬ 
ment to testify in favor of the plaintiff if plaintiff 
would refrain from suing her. She replied that 
she had made no such agreement, so that her an¬ 
swer was favorable to the plaintiff, not prejudicial. 
Plaintiff’s attorney himself testified that theie 
had been no such agreement, and he was entitled 
to argue to the jury that the defendant had failed 
to prove the existence of any such agreement. 

Plaintiff’s objection was based solely on the 
ground that the question was “immaterial to the 
issues in this case” (R., 18), but the question was 
undoubtedly material upon the ground on which 
it was admitted by the Court, namely, as affecting 
the interest or bias, if any, of the witness. 
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One of the principal objects of cross-examina¬ 
tion is to ascertain whether a witness is biased, or, 
as better expressed by Greenleaf: 

“The power of cross-examination has been 
justly said to be one of the principal, as it is 
certainly one of the most efficacious, tests, 
which the law has devised for the discovery 
of truth. By means of it, the situation of 
the witness icith respect to the parties, and 
to the subject of litigation, his interest, his 
motives, his inclination and prejudices, * * * 
are all fully investigated and ascertained, 
and submitted to the consideration of the 
jury.” 

1 Greenleaf on Evidence (15th ed.), 
Sec. 446, p. 592. 

The jurors were entitled to know Mrs. Rosen¬ 
berg’s interest in the case and her attitude towards 
the parties in order that they might decide what 
weight should be given to her testimony. 

III. 

* 

Defendant’s Prayer No, 5, 

The third assignment is based upon the Court 
granting defendant’s Prayer No. 5 over plaintiff’s 
objection (R., 22-23). This prayer, which follows 
closely the rule announced in Patton v. Texas & P. 
Rv. Co., 179 U. S., 658, 663-4, undoubtedly states 
the law relating to the burden of proof and the 
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matter of sympathy for the unfortunate victim of 
an accident. The sole ground of plaintiff’s objec¬ 
tion was that the prayer “ failed to include any ref¬ 
erence as to what they should find in the event they 
believed from the evidence that the said accident 
was occasioned by both the defendant’s employee, 
Jones, and Mrs. Rosenberg, and that the prayer as 
granted tended to confuse the jury” (R., 23) ; but 
it is not necessary and not possible for each indi¬ 
vidual prayer to contain all of the law applicable 
to the case. The alleged omission w T as fully sup¬ 
plied in the judge’s oral charge, when he distinctly 
said to the jury: 

“I advise you that if upon the whole evi¬ 
dence in the case, measured by the rule as to 
the burden of proof which I have explained, 
you should find that the plaintiff was in¬ 
jured, either as the result of the sole negli¬ 
gence of the defendant in the conduct and 
operation of its car, as alleged, then driven 
by one of its employees, or as the result of 
the concurrent negligence of Mrs. Rosen¬ 
berg, that is the driver of the other car and 
of the defendant’s car—in other words, if 
you believe that each of the persons referred 
to, although acting independently at the 
time, was negligent and that such negligence 
concurrently resulted in the injuries to the 
plaintiff, then in such case a third person 
injured thereby would be entitled to recover 
against both or either of such parties, or, 
as applied to the instant case, the plaintiff 
would be entitled to recover against the de- 
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fendant herein in the situation I have de¬ 
scribed should you so find from the evidence 
in the case. 

* * * * * # * 


4 4 The admitted physical fact is that it was 
the other automobile that actually and im¬ 
mediately ran into defendant’s car and as 
well also ran down and injured the plaintiff, 

hence it is for vou to decide and determine 

«/ 

whether that situation resulted from the 
negligence of the defendant or whether it 
was brought about and resulted from the 
negligence of the driver of the other auto¬ 
mobile, or whether it was brought about and 
produced by the negligence of both” (R., 
24). 

Plaintiff’s attorney offered no prayers (R., 22) 
and at the conclusion of the Court’s charge, when 
the Court asked, “Gentlemen, unless there is some¬ 
thing further,” plaintiff’s attorney took no excep¬ 
tion and did not ask for any further instruction on 
this subject (R., 25). 

After the jury retired they returned to the court¬ 
room, stating that they wished to know, if they 
found a verdict for the defendant, whether it would 
be possible for the plaintiff at a later date to sue 
the defendant and Mrs. Rosenberg jointly. Counsel 
for the plaintiff stated that he had no objection to 
the Court answering this question, whereupon the 
Court said: 
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‘ ‘ It will not be possible to sue the present 
defendant, if the verdict returned is in its 
favor and that goes to judgment it will be 
the end of the matter so far as that defend¬ 
ant is concerned” (R., 25). 

After consultation with counsel for the respective 
parties and without objection by plaintiff’s attor¬ 
ney, the Court further informed the jury that a 
verdict for the defendant would not preclude a 
subsequent suit against Mrs. Rosenberg (R., 26). 

IV. 

Alleged Failure of Trial Court to Instruct Jury as to 
Mollie Rosenberg’s Interest in the Case. 

The fourth assignment is not based upon any 
exception, but complains that the trial judge failed 
to instruct the jury as to what interest, if any, the 
witness Mollie Rosenberg had in the case, the at¬ 
torney for appellant stating in his brief, page 17, 
that “counsel for the respective parties hereto sug¬ 
gested that the Court charge the jury what weight 
they should give to said testimony; the Court re¬ 
mained silently acquiescent (R., 19), but nowhere 
in its charge to the jury does the Court allude to 
the question of bias or interest, if any, of said wit¬ 
ness, or to the weight they should give her testi¬ 
mony.” 
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This statement, however, is completely answered 
by the following extract from the Court’s oral 
charge: 

4 ‘You are the exclusive judges of the facts 
in the case and in judging the same you will 
be guided solely by your own estimate of the 
credibility of the witnesses who have testi¬ 
fied before you, either personally, or by depo¬ 
sition and by whichever party, that is plain¬ 
tiff or defendant, such witness may have 
been called. You will give the testimony 
of each witness such degree of belief to which 
you think it is entitled to receive and in 
doing that you will consider the nature of 
the testimony, the probability of its truth, 
and the interest, if any, which the witness 
may have in the subject matter of his testi¬ 
mony or in the outcome of this case, then, 
in connection with the several suggestions 
I have just mentioned, you will of course 
consider all the evidence in the case” (R., 
25). 

It was not necessary and possibly would have 
been improper for the Court below to have singled 
out Mrs. Rosenberg and to have mentioned her by 
name in his charge to the jury. 

Plaintiff’s attorney cannot complain in this 
Court that the trial justice should have alluded in 
more detail to the question of bias or interest of 
this witness, because he did not offer any prayer 
on this subject (R., 22); remained silent on this 
point when, at the end of the charge, the Court 
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turned to counsel and inquired, “ Gentlemen, unless 
there is something further” (R., 25), and he did 
not take any exception to the Court’s charge to the 
jury (R., 25). 


V AND VI. 

Alleged Misconduct of Jury. 

The fifth and sixth assignments of error relate 
to the alleged misconduct of the jury, appellant’s 
counsel claiming that the learned trial justice was 
guilty of an abuse of discretion in overruling the 
motion for a new trial, which he states was based 
in part upon such alleged misconduct. 

As heretofore pointed out, in the oral charge the 
Court distinctly instructed the jury that if they 
found that the plaintiff’s injuries were caused by 
the negligence of both Mrs. Rosenberg and defend¬ 
ant’s employee, the plaintiff “would be entitled to 
recover against the defendant herein” (R., 24), 
and the jury simply could not have misunderstood 
this positive instruction. 

Notwithstanding the explicit language used in 
the charge, counsel for appellant endeavored to 
persuade the lower Court that the jury did not 
understand the situation and in support of his mo¬ 
tion for a new trial filed a “ Joint affidavit of cer¬ 
tain jurors,” which w T as executed 16 days after the 
verdict was returned. Such affidavit, prepared, 
apparently, in the language of an attorney, was to 
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the effect that the jury was convinced that the 
plaintiff was entitled to recover against both Mrs. 
Rosenberg and the defendant, but not against the 
defendant alone; that they thought the defendant 
and Mrs. Rosenberg were jointly responsible, and 
they accordingly returned a verdict in favor of the 
defendant (R., 27). In other words, these ex¬ 
jurors would have the Court believe that they re¬ 
turned a verdict in direct opposition to the instruc¬ 
tion given them by the Court. 

The able memorandum opinion filed by the Court 
below in overruling the motion for a new trial (R., 
5-10, 28-33), covers the authorities so fully that it 
seems useless to attempt to amplify it here. 

In unmistakable language this Court and the 
Supreme Court of the United States have an¬ 
nounced the general rule that the testimony of 
jurors will not be received to impeach their own 
verdict, unless such testimony relates to “ extrane¬ 
ous influences” brought to bear on the jurors, and 
it is not claimed that any such extraneous influ¬ 
ences were present in this case. 

A. S. & T. Co. v. Kaveney, 39 App. D. C., 223; 

McDonald v. Pless, 238 U. S., 264. 

Mattox v. United States, 146 U. S., 140, cited by 
appellant, was a murder case, in which a newspaper 
article containing statements derogatory to the ac¬ 
cused was read to the jury and the bailiff in charge 
of the jury told the jurors, while they were deliber¬ 
ating, “This is the third fellow he (accused) has 
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killed.’’ The Court there held that testimony of a 
juror as to the existence of 44 extraneous influences” 
might be received, but reaffirmed the rule an¬ 
nounced in Massachusetts in Woodward v. Leavitt, 
107 Mass., 453, 44 that on a motion for a new trial 
on the ground of bias on the part of one of the 
jurors, the evidence of jurors as to the motives and 
influences which affected their deliberations, is in¬ 
admissible either to impeach or to support the 
verdict. ’ ’ 

In Felton v. Spiro, 78 Fed., 576, also cited by ap¬ 
pellant, there was no question as to misconduct of 
the jury. On a motion for a new trial, the trial 
judge held that he had no power to set aside the 
verdict on the ground that it w r as contrary to the 
weight of the evidence, and in reversing such hold¬ 
ing Judge Taft directed the lower Court 4 4 to con¬ 
sider and pass upon the motion for new trial in so 
far as it is based on the ground that the verdict was 
against the weight of the evidence. ’ ’ 

In American S. & T. Co. v. Kaveney, 39 App. D. 
C., 223, the only other case cited by appellant, affi¬ 
davits were offered, in support of a motion for new 
trial, tending to show that the jury had returned 
a so-called 44 quotient” verdict. In the opinion, 
this Court said: 

4< * * * there are exceptional cases in 

which the sworn statements of jurors will 
be received to impeach their verdicts; but if 
such affidavits are received and considered 
by the Court, and the motion for a new trial 
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is, in the exercise of a sound discretion, de¬ 
nied, the exercise of that discretion is not the 
subject of review in an appellate court.’’ 

In the present case, appellant’s attorney argues 
that the Court below ignored the contents of the 
affidavit and this was tantamount to a refusal to 
consider it, but Mr. Justice Hoehling attaches a 
certificate to the second bill of exceptions stating 
distinctly that he “did not refuse to consider the 
affidavit concerning the action of the jury (as was 
the situation in Mattox r. United States, 146 U. S., 
140), but considered the same and acted thereon 
(as was the situation in A. S. & T. Co. v. Ivaveney, 
39 App. D. C., 223, 229)” (R., 33), the affidavit 
being also quoted in the Court’s memorandum opin¬ 
ion (R., 29). 

The trial justice having considered the affidavit 
and having exercised his discretion in overruling 
the motion for a new trial, his action in so doing is 
not subject to review by this Court, for the reasons 
stated in the Kaveney Case, just cited, as well as 
in the cases of 

Smith v. United States, 231 Fed., 25, citing 
cases; 

Holt v. United States, 218 U. S., 245. 

In Hyde v. United States, 35 App. D. C., 451, 
affidavits were offered to show that the jurors en¬ 
tered into an agreement whereby those in favor of 
acquitting two of the four defendants would vote 
for their conviction if the jurors in favor of con- 
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victing said two defendants would vote for their 
acquittal. The Supreme Court of the United 
States (225 U. S., 347, 383) affirmed the action of 
this Court in upholding the judgment, this Court 
stating the rule in the following concise language: 

“It is a general rule, founded on the 
soundest public policy, that the testimony 
of jurors relating to the motives and rea¬ 
sons influencing their verdict will not be re¬ 
ceived. The only exception to this rule is 
where it relates to extraneous influences and 
external causes tending to prevent the exer¬ 
cise of deliberate and unbiased judgment.” 

Hvde v. United States, 35 App. I). C., 
451, 488. 

The reasons for the rule, as based upon public 
policy, are also well expressed in the case of Stull v. 
Stull , 197 Pa. St., 243. 

In the present case, the affidavit of the eight 
jurors states substantially that they did not under¬ 
stand the legal effect of their verdict. A similar 
contention was made in Hendrix v. United States , 
219 U. S., 79, 91, and the Supreme Court disposed 
of it as follows: 

“On the motion for new trial affidavits of 
four jurors were offered, stating with some 
detail that they did not understand the legal 
effect of their verdict. Only one of the affi¬ 
davits is in the record. The maker states 
that, by finding the defendant guilty, as 
charged in the indictment, without capital 


punishment, ‘he did not understand what the 
punishment would be on such a verdict, and 
agreed to it on the understanding that the 
punishment would only be two years in the 
penitentiary/ He further states that he 
was in favor of a verdict for manslaughter, 
and would never have consented to the ver¬ 
dict had he thought or believed it ‘would 
carry with it a life penalty.’ The motion 
for new trial, as we have said, was denied. 
We see no error in the ruling .” 

If there was ever any doubt upon this whole 
subject, it was definitely and finally set at rest by 
the recent case of MeDonald v. Pless, 238 U. S., 264, 
where a “quotient” verdict was involved, the Su¬ 
preme Court saying: 

“For while by statute in a few jurisdic¬ 
tions, and by decisions in others, the affidavit 
of a juror may be received to prove the mis¬ 
conduct of himself and his fellows, the 
weight of authority is that a juror cannot 
impeach his own verdict. The rule is based 
upon controlling considerations of a public 
. policy which in these cases chooses the lesser 
of two evils. When the affidavit of a juror, 
as to the misconduct of himself or the other 
members of the jury, is made the basis of a 
motion for a new trial the court must choose 
between redressing the injury of the private 
litigant and inflicting the public injury 
which would result if jurors were permitted 
to testify as to what happened in the jury 
room. 
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“But let it onee be established that ver¬ 
dicts solemnly made and publicly returned 
into court can be attacked and set aside on 
the testimony of those who took part in 
tlieir publication and all verdicts could be, 
and many would be, followed by an inquiry 
in the hope of discovering something which 
might invalidate the finding. Jurors would 
be harrassed and beset by the defeated party 
in an effort to secure from them evidence of 
facts which might establish misconduct suf¬ 
ficient to set aside a verdict. If evidence 
thus secured could be thus used, the result 
would be to make what was intended to be 
a private deliberation, the constant subject 
of investigation—to the destruction of all 
frankness and freedom of discussion and 
conference. 

******* 

“ * * * a change in the rule ‘would open 
the door to the most pernicious arts and 
tampering with jurors.’ ‘The practice 
would be replete with dangerous conse¬ 
quences.’ ‘It would lead to the grossest 
fraud and abuse’ and ‘no verdict would be 
safe.’ ” 

MacDonald v. Pless, 238 U. S., 264, 
267-8. 


Conclusion. 


Upon the whole record, it is apparent that the 
plaintiff entirely failed to prove any negligence on 
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the part of the defendant, and it is equally apparent 
that the plaintiff’s injuries were caused by the 
gross negligence of Mrs. Rosenberg, against whom 
the plaintiff still has a cause of action. 

Plaintiff asked for a new trial upon the ground, 
among others, that the verdict was contrary to the 
weight of the evidence, but, after considering this 
contention, the trial justice held: 

“The Court, however, finds no reason to 
disturb the verdict on that ground, as, in its 
opinion, there was ample evidence to sustain 
a finding in favor of the defendant” (R., 
28). 

/ 

The first four assignments of error relate to sub¬ 
ordinate matters not affecting the substantial 
rights of the parties, and there would have been no 
change in the result if the rulings now claimed to 
be erroneous had been wholly in favor of the plain¬ 
tiff. 

Appellant’s counsel no doubt places his main 
reliance upon the fifth and sixth assignments, 
which relate to the refusal of the Court below to 
grant a new trial on the ground of misconduct of 
the jury. The action taken by the Court, however, 
is fully supported by the authorities above cited, 
especially McDonald v. Pless, 238 U . S., 264, and 
such action is not subject to review here, for the 
reasons stated by this Court in the Kavenev Case, 
39 App. D. C., 223, 230. 
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It is, therefore, respectfully submitted that the 
judgment of the Court below should be affirmed. 

G. Bowdoin Craighill, 
Charles B. Tebbs, 

Attorneys for Appellee . 
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